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Page 1 of 10 Case: CV-2000-0003007-OC Current Judge: Peter D. McDermott 
Darren Kuhn, etal. vs. Coldwell Bankers Real Estate Copp, etal. 
Date 
1012612000 
Code User Judge 
LOCT 
NEWC 
SMlS 
N OTC 
MlSC 
ORDR 
MlSC 
CHJG 
NOAP 
MlSC 
MlSC 
MlSC 
MlSC 
NOAP 
MlSC 
NOTC 
MlSC 
MlSC 
NOTC 
MISC 
NOAP 
ORDR 
JTSC 
ANSW 
CNTR 
MlSC 
MlSC 
MlSC 
NOTC 
MlSC 
JULIANNE 
JULIANNE 
JULIANNE 
JULIANNE 
CAM1 LLE 
CAMILLE 
CAM I LLE 
CAMILLE 
CAM1 LLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAM I LLE 
CAMILLE 
JULIANNE 
JULIANNE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
BRANDY 
BRANDY 
BRANDY 
JULIANNE 
BRANDY 
BRANDY 
CAMILLE 
CAMILLE 
CAMILLE 
CAM1 LLE 
CAMILLE 
SUPREME COURT APPEAL; kathy to give back William H, Woodland 
to angie on 3-3-06 
New Case Filed William H. Woodland 
Civil Complaint, More Than $1000, No Prior William H. Woodland 
Appearance 
Summons Issued William H. Woodland 
Notice Of Service - Plntf's 1 st Set Of William H. Woodland 
Interrog : 
Order Of Reference - 
William H. Woodland 
William H. Woodland 
Referred To J Mcdermott: J Woodland 12-8-00 William H. Woodland 
Change Assigned Judge Peter D. McDermott 
Notice Of Appearance - Coldwell Banker Real Peter D. McDermott 
Estate Corp, Coldwell Banker Landmark, Inc. Peter D. McDermott 
Landmark Real Estate Inc., Keller Williams Peter D. McDermott 
Realty East Idaho, Kelly Fisher, Todd Bohn Peter D. McDermott 
John Merzlock, Atty David Nye Peter D. McDermott 
Civil Answer Or Appearance, More Than $1000, Peter D. McDermott 
No Prior Appearance 
Civil Answer Or Appearance, More Than $1 000, Peter D. McDermott 
No Prior Appearance 
Notice Of Appearance - Atty Tom Holmes For Peter D. McDermott 
Ronald Bitton Peter D. McDermott 
Notice Of Service - (defs Objection To Peter D. McDermott 
Plntf's 1st Set Of Req For Production) Peter D. McDermott 
Atty Dlnye For Def Peter D. McDermott 
Notice Of Service - (defs Objections To Peter D. McDermott 
Plntfs 1st Set Of Interrog) Atty Dlnye Peter D. McDermott 
Amended Notc Of Appear; David Nye Aty Peter D. McDermott 
Ordr Setting Jury Trial; J Mcdermott 3-7-01 Peter D. McDermott 
Jury Trial Scheduled - (1 1/27/2001) Peter D. Peter D. McDermott 
Mcdermott 
Special Motions, Counterclaim, With Prior Peter D. McDermott 
Appearance 
Dfdt Ron Bittons Answer; Thomas Holmes Aty Peter D. McDermott 
Counterclaim Peter D. McDermott 
Coldwell Banker Landmark Dba Keller Williams Peter D. McDermott 
Kelly Fisher, Todd Bohn & John Merzlocks Peter D. McDermott 
Answer To Complaint: Atty Dlnye Peter D. McDermott 
Notice Of Service - Resp To Plntfs 1st Set Of Peter D. McDermott 
Request: Atty Dlnye Peter D. McDermott 
- %"& 
Date. 811 612007 bffZ\ $is$-~dicial District Court - Bannock  count@.^^, User: DCANO 
Time: 03:2fi PM ROA Reporl: 
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Darren Kuhn, elai. vs. Coldwell Bankers Real Estate Copp, etal. 
Date Code User Judae 
NOTC 
NOTC 
MISC 
NOTC 
MI SC 
NOAP 
ANSW 
MISC 
SMRT 
SM RT 
MlSC 
CDFT 
MOTN 
MOTN 
HRSC 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAM1 LLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
Notice Of Service - (answers To Interrog) Peter D. McDermott 
Notice Of Service - Copy Of lnterrog & Req 
For Production: 
Peter D. McDermott 
Peter D. McDermott 
Notice Of Service - lnterrog & Req For 
Production Of Documents: Atty Dlnye 
Peter D. McDermott 
Peter D. McDermott 
Notice Of Appearance (2nd) Atty Dlnye 
Coldwell Banker Real Estate Corporation's 
Peter D. McDermott 
Peter D. McDermott 
Peter D. McDermott 
Peter D. McDermott 
Peter D. McDermott 
Answer To Complaint: Atty David Nye 
Sums Ret (srvd On Wayne Harris 4-20-01) 
Sums Ret (srvd On Harris Appraisals, Inc 
4-20-01 ): 
Application For Clerk's Default Clerk's Default 
Peter D. McDermott 
Peter D. McDermott 
Motion To Compel; Atty David Nye 
Motion To Amend Answer To Complaint 
Peter D. McDermott 
Peter D. McDermott 
Hearing Scheduled - (0812012001) Peter D. 
Mcdermott 
Motion By Def Professional Escrow Services 
And Ronald Bitton For Mediation Pursuant 
Peter D. McDermott 
MOTN 
MlSC 
MlSC 
ST1 P 
MlSC 
INHD 
MlSC 
MlSC 
MlSC 
NOTC 
MISC 
JTSC 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
Peter D. McDermott 
Peter D. McDermott 
To Rule 16(k) Ircp: Atty Tom Holmes Peter D. McDermott 
Peter D. McDermott 
Peter D. McDermott 
Stipulation To File Amended Answer 
Atty David Nye 
Interim Hearing Held - Minute Entry & Order, 
Jury Trial Will Be Sched: J Mcdermott 
Peter D. McDermott 
Peter D. McDermott 
Coldwell Banker Real Estate Corp Amended Peter D. McDermott 
Peter D. McDermott 
Peter D. McDermott 
Answer To Complaint; 
Notice Of Service (answers & Resp To Def) 
Atty Norman Reece Peter D. McDermott 
Peter D. McDermott Jury Trial Scheduled - (0413012002) Peter D. 
Mcdermott 
NOTC 
MlSC 
NOTC 
MlSC 
NOTC 
MlSC 
MOTN 
MISC 
MlSC 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
Notice Of Depo (darren Kuhn 9-1 8-01 At Peter D. McDermott 
9:00 Am): 
Notice Of Deposition (roger Schei 9-18-01 
At 1 1100 Am): 
Notice Of Deposition (frances Schei 9-18-01 
At 1:00 Pm): 
Peter D. McDermott 
pet'& D. McDermott 
Peter D. McDermott 
Peter D. McDermott 
Peter D. McDermott 
CAMILLE 
CAMILLE 
PAULA 
PAULA 
PAULA 
Motn To Set Aside Default & Motn For Leave 
To File Answer (r. Crowley, For Harris 
Peter D. McDermott 
Peter D. McDermott 
Peter D. McDermott Appraisals & Wayne Harris); 
-,a%% ##>* 
Date: 811 6312007 SiA$$#diciai District Court - Bannock Count&+&$" *<%g User. DCANO 
Time: 03:26 PM ROA Report 
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Date Code User 
1011 712001 HRSC 
1 1 I512001 INHD 
1 1 171200 1 AFFD 
ORDR 
MI SC 
ANSW 
MlSC 
1 112712001 HRVC 
121712001 MOTN 
MlSC 
r, 
%,I- BRFS 
MlSC 
AFFD 
AFFD 
1211 012001 NOTC 
MlSC 
HRSC 
1 211 21200 1 MOTN 
1212012001 NOTC 
1 I912002 ORDR 
MlSC 
1 11 412002 HRVC 
JTS C 
211 12002 ORDR 
MlSC 
8/29/2002 MOTN 
BRFS 
MlSC 
HRSC 
912012002 MOTN 
AFFD 
MOTN 
AFFD 
PAULA 
BRANDY 
JULIANNE 
JULIANNE 
JULIANNE 
DCANO 
JULIANNE 
JULIANNE 
BRANDY 
BRANDY 
BRANDY 
BRANDY 
BRANDY 
BRANDY 
BRAN DY 
BRAN DY 
BRANDY 
BRANDY 
BRANDY 
BRANDY 
BRANDY 
BRANDY 
BRAN DY 
BRANDY 
BRAN DY 
BRANDY 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
Judge 
Hearing Scheduled - Motn Set Aside (1 1/05/2001) Peter D. McDermott 
Peter D. Mcdermott 
Interim Hearing Held - Motn Set Aside Peter D. McDermott 
Affd In Support Of Motn To Set Aside Default Peter D. McDermott 
Minute Entry & Ordr; Motn To Set Aside Peter D. McDermott 
Default Is Granted; Mcdermott 11 5 01 Peter D. McDermott 
Civil Answer Or Appearance, More Than $1 000, Peter D. McDermott 
No Prior Appearance 
Answ; Harris Appraisals & Wayne Harris Peter D. McDermott 
Robert Crowley Atty Peter D. McDermott 
Hearing Vacated -Jury Trial Peter D. McDermott 
Dfdt Ron Bittons Motn To Disqualify Consel Peter D. McDermott 
Thomas Holmes Aty Peter D. McDermott 
Dfdts Brief In Support Of Motn To Disqualify Peter D. McDermott 
Counsel; Peter D. McDermott 
Affdvt Ronald Bitton Peter D. McDermott 
Affdvt Of Thomas Holmes Peter D. McDermott 
Notc Of Hearing On Dfdt Ron Bittons Motn To Peter D. McDermott 
Disqualify Counsel; Tom Holmes Aty Peter D. McDermott 
Hearing Scheduled - Motn To Dq (0110712002) Peter D. McDermott 
Peter D. Mcdermott 
Motn For Stay Of All Proceedings; David Nye Peter D. McDermott 
Notc Of Hearing idavid Nye Aty Peter D. McDermott 
Min Entry & Ordr; J Mcdermott 1-7-02 Peter D. McDermott 
Trial Vacated & Reset Peter D. McDermott 
Hearing Vacated - Jury Trial Peter D. McDermott 
Jury Trial Scheduled - (1012912002) Peter D. Peter D. McDermott 
Mcdermott 
Memorandum Decision And Ordr; Motn To Dq Peter D. McDermott 
Atty 
Granted; J Mcdermott 1-28-02 Peter D. McDermott 
Motion To Dismiss Counterclaim Peter D. McDermott 
Brief In Support Of Motn To Dismiss Peter D. McDermott 
Counterclaim: Peter D. McDermott 
Hearing Scheduled - Mtn To Dismiss 
(0913012002) Peter D. Mcdermott 
Motion For Punitive Damages; Atty Blrammell Peter D. McDermott 
Affidavit Of Roger J Schei 
Motion For Pre-trial Conference 
Supplemental Affdt Of Darren Kuhn 
/c? 
Peter D. McDermott 
Peter D. McDermott 
Peter D. McDermott 
Gd?*> JW > 
Date: 811 612007 gG$:A S i ~ i ~ ~ d i c i a l  D strict Court - Bannock count@$<# 
-42 
User: DCANO 
Time. 03:26 PM ROA Report 
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Date Code User Judge 
Supplemental Affdt Of Roger J Schei Peter D. McDermott CAMILLE 
CAM1 LLE 
AFFD 
AFFD 
HRSC 
Affdt Of Darren G Kuhn Peter D. McDermott 
Hearing Scheduled - (10/07/2002) Peter D. 
Mcdermott 
Amended Notice of Hrg. (10-7-2002 at 1.30 pm) Peter D. McDermott 
aty Bron Rammell for Plntf 
NOTC CAMILLE 
MlSC CAMILLE Joint Supplemental Exhibit List; aty Bron Peter D. McDermott 
Rammell for Plntf: 
MOTN CAMILLE Motion to dismiss Def Wayne Harris Appraisals, Peter D. McDermott 
INC: atty BIRammell 
Interim Hearing Held- This matter is is under Peter D. McDermott 
advisement, J Mcermott 10-2-02 
INHD CAMILLE 
Plntfs Witness List, aty Norman Reece Peter D. McDermott MlSC 
MlSC 
MlSC 
BRFS 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
Miscellaneous Peter D. McDermott 
Plntf's Exhibit List, aty Norman Reece Peter D. McDermott 
Memorandum Decision, Order, & Judg Regarding Peter D. McDermott 
Plntf's Motn to Dismiss Counterclaim, J 
McDermott 10-3-02 
Affdt of Todd Bohn; aty D/Nye for Def. Peter D. McDermott AFFD 
OBJT 
CAMILLE 
CAMILLE Objection to the Affdt of Darren G Kuhn & Roger Peter D. McDermott 
J. Schei; aty D/Nye for Def 
AFFD 
OBJT 
CAMILLE 
CAMILLE 
Affdt of Kelly Fisher; aty D/Nye for Def Peter D. McDermott 
Objection to Motn for Punitive Damages; aty Peter D. McDermott 
D/Nye for def 
CAMILLE Def Ron Bitton's Objection to Motion for Punitive Peter D. McDermott 
Damages, 
OBJT 
NOTC CAMILLE Notice of Service - Demand for Supplementation Peter D. McDermott 
of discovery replies, aty D/Nye for Def 
Objection to Affdt's of Todd Bohn & Kelly Fisher; Peter D. McDermott 
aty Bron Rammell for Plntf 
OBJT CAMILLE 
AFFD 
INHD 
HRSC 
CAMILLE 
CAMILLE 
CAMILLE 
Affdt of DArlene B. Manning Peter D. McDermott 
Interim Hearing Held Peter D. McDermott 
Hearing Scheduled (Jury Trial 01/14/2003 01:30 Peter D. McDermott 
AM) and the following week 
Reply to/ Counterlaim, aty Bron Rammell Peter D. McDermott RESP 
AMCO 
CAMILLE 
CAMILLE Amended Complaint Filed & Demand for Jury Peter D. McDermott 
Trial, aty Bron Rammell 
Demand For Jury Trial Peter D. McDermott DFJT 
NOTC 
CAMILLE 
CAMILLE Notice of Service - Amended complaint & Peter D. McDermott 
Demand for Jury Trial, Reply to Counterclaim, 
aty Bron Rammell 
ORDR CAMILLE Order to dismiss Def (Wayne Harris and Harris Peter D. McDermott 
Appraisals, INC.) J Mcdermott 10-22-02 
&@*! ,##*-A 
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Page 5 of 10 Case: CV-2000-0003007-OC Current Judge: Peter D. McDermott 
Darren Kuhn, etal. vs. Coldwell Bankers Real Estate Copp, etal. 
Date Code User Judge 
Def Ron Bitton's Answer to Plntfs Amended Peter D. McDermott 
Complaint & Counterclaim, aty TlHolmes for Def 
Interim Hearing Held Peter D. McDermott 
Witness Disclosure of Professional Escrow & Peter D. McDermott 
Ronald Bitton 
Exhibit Disclosure of Professional Escrow & Peter D. McDermott 
Ronald Bitton 
Defendant's Witness List, aty DlNye Peter D. McDermott 
Defs Exhibit List, aty DlNye Peter D. McDermott 
Notice of Depo (Darlene Manning 11-14-02 at Peter D. McDermott 
10:OO am): aty DlMye for Def. 
Notice of Depo (Gail Heist 11-14-02 at 2:00 pm): Peter D. McDermott 
aty DlNye for Def 
Notice of Service - Interrog. & Req for Production Peter D. McDermott 
of documents to Defs 
Stipulation for substitution of counsel, Peter D. McDermott 
Coldwell Banker Landmark, Kelly Fisher, Todd Peter D. McDermott 
Bohn, John Merzlock's Answer to Amended 
Complaint: aty DlNye for Def 
Def Coldwell Banker Real Estate Corporation's Peter D. McDermott 
Answer to Amended Complaint: 
Notice of service - 2nd set of Interrog. : aty DlNye Peter D. McDermott 
for Def 
Defs Memorandum in opposition to Plntfs Motn Peter D. McDermott 
to preclude expert testimony: 
Notice of Depo (Teena Turner 12-1 0-02 at 10:OO Peter D. McDermott 
am) 
Motion in Limine; aty David Nye Peter D. McDermott 
Hearing Scheduled (Motion 1211 612002 01 :30 Peter D. McDermott 
PM) 
Amended Notice of Taking Depo of Kelly Fisher Peter D. McDermott 
on 12-9-02 at 1 :00 pm: 
Notice Of Appearance, aty Lowell Hawkes for Peter D. McDermott 
Plntf: 
Notice of taking the oral deposition of John Peter D. McDermott 
Merzlock 12-12-02 at 9:30 am: 
Amended Notice of Depo (Teena Turner12-17-02 Peter D. McDermott 
at 10:00 am): aty DlNye for Def. 
Notice of taking the oral Depo of Mike Johnston : Peter D. McDermott 
aty Bron Rammell for Plntf kDarren G Kuhn 
Notice of taking the Depo Todd Bohn Peter D. McDermott 
Notice of Depo Teena Turner, aty David Nye Peter D. McDermott 
Amended Notice of Depo (Teena Turner Peter D. McDermott 
12-1 7-02 at 10:OO am): aty Tom Lyons 
1 012912002 ANSW CAM I LLE 
INHD 
1 013012002 MlSC 
CAMILLE 
CAMILLE 
MISC CAMILLE 
C" 
r" 
MlSC 
MlSC 
1 1 I512002 NOTC 
CAMILLE 
CAMILLE 
CAMILLE 
NOTC CAMILLE 
CAMILLE NOTC 
1 11712002 ST1 P 
1 1/8/2002 ANSW 
CAMILLE 
CAMILLE 
1 112512002 ANSW CAMILLE 
1 1 I2612002 NOTC CAMILLE 
BRFS CAMILLE 
12/5/2002 NOTC CAMILLE 
MOTN 
HRSC 
CAMILLE 
CAMILLE 
NOTC CAMILLE 
CAMILLE NOAP 
NOTC CAM1 LLE 
1211 012002 NOTC CAMILLE 
NOTC CAMILLE 
N OTC 
NOTC 
NOTC 
CAMILLE 
CAMILLE 
CAMILLE 
$*p& s2gp3 
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Page 6 of 10 Case: CV-2000-0003007-OC Current Judge: Peter D. McDermott 
Darren Kuhn, etal. vs Coldwell Bankers Real Estate Copp, etal. 
Date 
1 211 612002 
Code User Judge 
Notice of taking Depo on (Ron Bitton 12-30-02 at Peter D. McDermott 
9:00 am): 
Interim Hearing Held, minute entry & order Peter D. McDermott 
Discovery cutoff is Extended: J Mcdermott 
1 2*18-02 
Interim Hearing Held, Minute Entry & Order, Peter D. McDermott 
Defs 2nd Motion of Keller Williams is DENIED: J 
Mcdermott 1-6-03 
Motion to Compel & Exclude Witnesses: aty Peter D. McDermott 
David Nye for Def. 
Hearing result for Motion held on 1211 612002 Peter D. McDermott 
01:30 PM: Hearing Vacated 
Notice of Service of Answers to 2nd set of Peter D. McDermott 
lnterrog & Req for production of documents to 
Plntf DArren Kuhn 
Hearing Scheduled (Motion to Compel Peter D. McDermott 
01 10612002 01 :30 PM) 
Notice of Depo (Bron Rammell at 4:00 on 1-2-03): Peter D. McDermott 
2nd Motion in Limine, aty D/Nye Peter D. McDermott 
Notice of Depo (Dr. James Evenson by Peter D. McDermott 
conference telephone call 
Place Location Of File Here!!!!!update Me Peter D. McDermott 
Stipulation for dismissal wlprej. of Defendant Peter D. McDermott 
coldwell banker real estate corporation: 
Notice of Service of Discovery REsponse to Peter D. McDermott 
Plntf's lnterrog & Req for production: aty Tom 
Holmes 
Witness Disclosure by Def Bitton & Professional Peter D. McDermott 
Escrow: aty Tom Holmes 
Order RE: Stpulation for dismissal wlprej. of def Peter D. McDermott 
coldwell banker real estate corporation: J 
Mcdermott 1-9-03 
Plntfs supplemental requested Jury instructions: Peter D. McDermott 
aty Bron Rammell for plntf 
Motion to reconsider punitive damages as to def s Peter D. McDermott 
Fisher & Bitton: Aty BIRammell for Plntf 
Fact Summary from Trial & Depo Testimony in Peter D. McDermott 
support of Motion to Reconsider Punitive 
DAmages as to Def. Fiosher & Bitton: aty 
BIRamme; l 
Plntfs 3rd Supplemental req Jury Instructions: Peter D. McDermott 
aty BIRammell for Plntf Darren Kuhn 
Case Status Changed: : closed Peter D. McDermott 
Coldwell Banker's Memorandum RE: Exhibits: Peter D. McDermott 
aty D/Nye 
NOTC CAMILLE 
CAMILLE INHD 
INHD CAMILLE 
MOTN 
HRVC 
NOTC 
CAMILLE 
CAMILLE 
CAMILLE 
HRSC CAMILLE 
NOTC 
MOTN 
N OTC 
CAMILLE 
CAMILLE 
CAMILLE 
LOCT 
ST1 P 
CAMILLE 
CAMILLE 
NOTC CAMILLE 
MlSC 
ORDR 
CAMILLE 
CAMILLE 
MlSC 
MOTN 
MlSC 
CAMILLE 
CAMILLE 
CAMILLE 
MlSC CAMILLE 
CSTS 
BRFS 
CAMILLE 
CAMILLE 
t *&*a8 **/$Fa 
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Page 7 of 10 Case: CV-2000-0003007-OC Current Judge: Peter D. McDermott 
Darren Kuhn, etal. vs. Coldwell Bankers Real Estate Copp, etal. 
Date Code User Judge 
Decision Or Opinion, Jury Instructions, Special Peter D. McDermott 
Verdict Form, Seating Chart, Exhibit List, Minute 
Entry & Order, Restated Judgment, Amended 
Restated Judgment, J Mcdermott 2-3-03 
DEOP CAMILLE 
Subpoena Returned, srvd on John Merzlock Peter D. McDermott 
1-16-03: 
SUBR CAMILLE 
BRFS 
BRFS 
CAMILLE 
CAMILLE 
Memorandum of Costs; aty LlHawkes for Plnff Peter D. McDermott 
Brief in support of award of atty fees: aty Bron Peter D. McDermott 
Rammell for Plntf 
MOTN CAMILLE Plntf Darren Kuhn's Motn for award of atty fees & Peter D. McDermott 
Notice of hearing 
BRFS CAM1 LLE MEMORANDUM OF COSTS; ATY NORM Peter D. McDermott 
REECE 
MOTN MOTION TO ALTER OF AMEND JUDGMENT 
AND NOTICE OF HEARING; 
MOTION FOR AWARD OF A l  FEES AND 
NOTICE OF HEARING; ATY NJREECE 
Peter D. McDermott CAMILLE 
MOTN CAMILLE Peter D. McDermott 
AFFD CAMILLE Affidavit of Norman G. Reece Jr. in support of 
Plntf Scheis application for atty fees: 
Peter D. McDermott 
BRFS 
AFFD 
CAMILLE 
CAMILLE 
Brief in support of award of aty fees: Peter D. McDermott 
Peter D. McDermott Affidavit of Lowell N. Hawkes in support of Kuhns 
application for attys fees: 
MOTN 
BRFS 
CAMILLE 
CAMILLE 
Motion of Def Bitton: aty Tom Holmes Peter D. McDermott 
Peter D. McDermott Def Bittons Memorandum of costs And Atty Fees: 
aty Tom Holmes 
HRSC CAMILLE Hearing Scheduled (Motion 03/03/2003 01 :30 
PM) 
Peter D. McDermott 
CSTS CAMILLE Case Status Changed: : Closed pending clerk 
action 
Peter D. McDermott 
Hearing Scheduled (Hearing Scheduled 
0311 012003 01 :30 PM) 
HRSC CAMILLE Peter D. McDermott 
Plntfs Darren Kuhn's Supplemental Motn for 
award of attys fees &i Notice of Hearing, aty 
BlRammell for Plntf 
MlSC CAM1 LLE Peter D. McDermott 
MOTN CAMILLE Def s Alternative Motions for Judg Nov, New Trial, 
Amended Judg or Remittitur: aty DlNye for 
Def s 
Peter D. McDermott 
MOTN 
ORDR 
CAMILLE 
CAMILLE 
Defs Motion for Continuance and for Partial 
Transcript: aty DlNye 
Peter D. McDermott 
Order re: Partial TRanscript and Deadline for 
Supporting Brief: 
Peter D. McDermott 
Memorandum of Costs: aty BlRammell Peter D. McDermott 
Peter D. McDermott 
BRFS 
HRSC 
CAMILLE 
CAMILLE Hearing Scheduled (Motion 03/31/2003 01 :30 
PM) 
MlSC CAMILLE Amended Notice of Hearing - aty Tom Holmes Peter D. McDermott 
r* X <c"7*z% 
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Page 8 of 10 Case: CV-2000-0003007-OC Current Judge: Peter D. McDermott 
Clarren Kuhn, etal. vs. Coldwell Bankers Real Estate Copp, etal. 
Date Code User Judge 
OBJT CAM1 LLE Def Ron Bittons Objection to Plntfs Motions for Peter D. McDermott 
Award of Atty fees & Memorandum of costs: aty 
Tom Holmes 
Scheis Objection to Def Bittons Motion for Peter D. McDermott 
Judgment and Objection to Def Bittolns 
Memorandum of costs and atty fees 
OBJT CAMILLE 
Coldwell Banker's Objection to Plnif Motions for Peter D. McDermott 
costs and atty fees: 
OBJT 
MOTN 
AFFD 
HRSC 
MOTN 
ORDR 
HRSC 
STJT 
CAM l LLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
CAMILLE 
Motion for Partial Release of Judgments, aty Peter D. McDermott 
Tom Holmes 
Affidavit of Ronald Bitton in support of Motion for Peter D. McDermott 
Partial Release of Judgments, aty Tom Holmes 
Hearing Scheduled (Motion 03/31 12003 01 :30 Peter D. McDermott 
PM) 
Def Ron Bitton's Motion to Shorten Time for Peter D. McDermott 
Hearing, 
Order for Expedited Hearing, aty Tom Holmes Peter D. McDermott 
for Def 
Hearing Scheduled (Motion 05/19/2003 01:30 Peter D. McDermott 
PM) 
Satisfaction Of Judgment by Plntfs Schei Peter D. McDermott 
Development Corporation, Roger Schei and 
Frances R. Schei as to all Judgments entered ag. 
Def. Ronald Bitton and Professional Escrow 
Services, Inc. 
Satisfaction Of Judgment by Plnif Darren G. Kuhn Peter D. McDermott 
as to all Judgments entered ag Def Ron Bitton 
and professional escrow srvs inc. 
STJT CAMILLE 
CAMILLE Stipulation to settlement as between Plnif and Def Peter D. McDermott 
Ron Bitton & professional escrow services, Inc. 
MOTN CAMILLE Defs Motion to set aside Judgment, aty D/Nye Peter D. McDermott 
for Def. 
AFFD 
BRFS 
CAMILLE 
CAMILLE 
Affidavit of Jacqueline Jordan; aty David Nye Peter D. McDermott 
Memorandum in support of Defs Motion: aty Peter D. McDermott 
DINye for Def 
Memorandum in support of Def s Alternative Peter D. McDermott 
Motions for Judgment Nov, New Trial, or 
Remittitur: aty D/Nye for Def. 
Affidavit of Kelly Kumm, aty DINye for Def: Peter D. McDermott 
BRFS CAMILLE 
AFFD 
AFFD 
ORDR 
CAMILLE 
CAMILLE 
CAMILLE 
Affidavit of David C. Nye: aty David Nye for Def. Peter D. McDermott 
Order changing Hearing Time; J Mcdermott Peter D. McDermott 
5-8-03: 
Affidavit of Lowell Hawkes Opposing Post Trial Peter D. McDermott 
Motion: aty Bron Rammell for Plnif 
AFFD CAMILLE 
Affidavit of Bron Rammell Opposing Post Trial Peter D. McDermott 
Motion; 
AFFD CAMILLE 
,'.*-* #pv$ 
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Page 9 of 10 Case: CV-2000-00030074C Current Judge: Peter D. McDermott 
Darren Kuhn, etal. vs. Coldwell Bankers Real Estate Copp, etal. 
Date Code User Judge 
MOTN CAMILLE Motion for return of original exhibit and Notice of Peter D. McDermott 
Hearing, 
Affidavit of Norman Reece, Jr. Peter D. McDermott 
Hearing Scheduled (Motion 0511 912003 02:30 Peter D. McDermott 
PM) 
Motion for return of Original Exhibit and Notice of Peter D. McDermott 
Hearing; aty Bron Rammell for Plntf 
Hearing result for Motion held on 0511912003 Peter D. McDermott 
02:30 PM: Interim Hearing Held, TOTAL OF 
ALL COSTS AWARDED TO PLNTF KUHN RE: 
ATTY BRON RAMMEL $4,152.34: J 
MCDERMOTT 6-1 1-03 
2nd Amended Restated Judgment; J Mcdermott Peter D. McDermott 
6-1 9-03 
Filing: T - Civil Appeals To The Supreme Court Peter D. McDermott 
Paid by: MERRILL & MERRILUDARREN KUHN 
Receipt number: 0371215 Dated: 07/01/2003 
Amount: $9.00 (Check) 
Appealed To The Supreme Court, NOTICE OF Peter D. McDermott 
APPEAL, ALL FEES PAID: DOCKET# 
NOTICE OF APPEAL FILED, DOCKET# 29794, Peter D. McDermott 
CLERKS REC & REP TRNSCRPT MUST BE 
FILED ON OR BEFORE 10-7-03 
CLERK'S REC AND REPT TRNSCRPT Peter D. McDermott 
STAYED; ORDER 4-7-06 
TRANSMITTAL DOCUMENT FILED BY Peter D. McDermott 
SUPREME COURT 01-23-07; letter to supreme 
court clerk indicating that the final order re: 
bankruptcy closing order should be received 
before next status report is due 
Miscellaneous Peter D. McDermott 
Motion Contesting Claim of Exemption, aty Peter D. McDermott 
Norman Reece 
Hearing Scheduled (Hearing Scheduled Peter D. McDermott 
08/27/2003 10:30 AM) 
Motion contesting claim of exemption, aty Peter D. McDermott 
Norman Reece 
Hearing Scheduled (Motion 0911 112003 01 :30 Peter D. McDermott 
PM) 
Order for Examination of Def Judgment Debtor Peter D. McDermott 
Motion to Reconsider, aty David Alexander Peter D. McDermott 
Objection to Subpoena Duces Tecum and Motion Peter D. McDermott 
to Quash; 
Hearing result for Hearing Scheduled held on Peter D. McDermott 
08/27/2003 10:30 AM: Interim Hearing Held 
Hearing Scheduled (Hearing Scheduled Peter D. McDermott 
0913012003 02:OO AM) 
42 3- 
AFFD 
HRSC 
CAMILLE 
CAMILLE 
MOTN CAMILLE 
INHD CAMILLE 
MISC CAMILLE 
DCANO 
APSC 
MlSC 
CAMILLE 
CAM1 LLE 
MlSC 
MlSC 
CAMILLE 
CAMILLE 
MI SC 
MOTN 
CAMILLE 
CAMILLE 
HRSC CAMILLE 
MOTN CAMILLE 
HRSC CAMILLE 
ORDR 
MOTN 
OBJT 
CAMILLE 
CAMILLE 
CAMILLE 
INHD CAMILLE 
HRSC CAMILLE 
i .3i1Z 6xg7\ 
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Darren Kuhn, etal. vs. Coldwell Bankers Real Estate Copp, etal. 
Date Code User Judge 
HRSC CAMILLE Hearing Scheduled (Hearing Scheduled Peter D. McDermott 
09/29/2003 01 :30 PM) 
INHD 
WRRT 
CAMILLE 
KROMRIEL 
Interim Hearing Held Peter D. McDermott 
Writ Returned **one time shot/ no funds Peter D. McCIermott 
available** BC Sheriff 
MOTN CAM1 LLE Motion to set security or Bond and to stay Peter D. McDermott 
execution as to Kelly fisher 
NOTC CAM1 LLE Notice hearing; 2-6-06 at l:30 pm: aty DAvid Peter D. McDermott 
NY e 
HRSC CAMILLE Hearing Scheduled (Motion 02/06/2006 01:30 Peter D. McDermott 
PM) 
Notice of filing of exhibit a By Plntf Darren Kuhn Peter D. McDermott 
RE: Fishers Motion to set Bond 
Objection of Roger J Schei Frances R Schei and Peter D. McDermott 
Schei Develpment Corporation to Kelly Fishers 
motion to set security or bond and to stay 
execution: aty Norman Reece for plntfs 
NOTC CAM1 LLE 
OBJT CAMILLE 
Affidavit of Norman Reece Jr. re: interest Peter D. McDermott 
Accrrued on judgment, aty NIReece for plntfs 
212 1/2006 AFFD CAMILLE 
CAMILLE Detail of Kuhn Judgment and judgment interest Peter D. McDermott 
calculations; 
Suupplemental filing of Darren Kuhn ; Peter D. McCIermott 2/23/2006 
INHD 
CAMILLE 
CAMILLE lnterim Hearing Held, Minute Entry & Order, (Defs Peter D. McDermott 
Fishers petition to Post Bond on 2-21-06: J 
Mcdermott 2-6-06 
Memorandum Decision and Order; Total cash Peter D. McDermott 
deposit or bond for Def Fisher is $550,703.60: J 
Mcdermott 3-2-06 
Stay of Execution as to Kelly fisher; J Mcdermott Peter D. McDermott 
3-8-06 
3/2/2006 DEOP CAMILLE 
CAMILLE 
CAMILLE 
CHRISTY 
Irrevocable Letter of Credit filed: Peter D. McDermott 
Motion to Quash Writ of Execution; atty for Plntfs Peter D. McDermott 
J. Michael Wheiler 
311 012006 MOTN 
Notice of hearing; atty for Plntfs Peter D. McDermott NOTC 
HRSC 
CHRISTY 
CHRISTY Hearing Scheduled (Motion 03/27/2006 01 :30 Peter D. McDermott 
AM) 
CAMILLE Notice of change of address; aty Norman Peter D. McDermott 
Reece: 
8/3/2006 NOTC 
CAMILLE Clerks Record Due; must be filed to supreme Peter D. McDermott 
court by 6-1-07 
BRON M. MMMELL 
Biaf, May & Rarnrnell 
P.O. Box 370 
Pocatello, Idaho 83204 
Tel: (208) 233-0132 
Fax: (208) 234-2961 
Atlomeys for Plaintiff Danren G. Kuhn 
NORMAN G. REECE, P.C. 
Attorney at Law 
15 1 North 3rd Avenue, Suite 204 
Pocatello, Idaho 8320 1 
Tel: (208) 233-0128 
Fax: (208) 233-4895 
Attorney for Plaintiffs Schei Development 
Corporation, Roger J. Schei and Frances R. Schei 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
DARREN G. KUHN, an individual, SCHEI 
DEVELOPMENT CORPORATION, an Idaho 
corporation, ROGER J. SCHEI, an individual, 
and FRANCES R. SCHEI, an individual, 
Plaintiffs, I 
VS. 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey Corporation, 
COLDWELL BANKER LANDMARK, INC. 
nMa LANDMARK REAL ESTATE INC., an 
Idaho corporation d/b/a KELLER WILLIAMS 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an Idaho 
corporation, HARRIS APPRAISALS, INC., an 
Idaho corporation, KELLY FISHER, an 
individual, TODD BOHN, an individual, 
JOHN MERZLOCK, an individual, RONALD 
BITTON, an individual, and WAYNE 
HARRIS, an individual, 
Defendants. I 
Case No. A 
COMPLAINT AND DEMAND FOR 
JURY TRIAL 
Fee Category: A-1 
Fee: $77.00 
COMPLAlNT AND DEMAND FOR JURY TRIAL - 1 
98-1 89.1 27 
The Plaintiffs, by and through their attorneys, and for cause of action against the Defendants, 
complain and atlege as follows: 
1 .  Plaintiff, Dmen G. K b ,  at all times relevant., was a resident of Bannock County, 
Idaho. 
2. Scbei Development Corporation, at all times relevant, was an Idaho Corporation 
doing business in the State of Idaho, and owned by Roger J. andlor Frances R. Schei. 
3. Roger J. and Frances R. Schei, at all times relevant, were residents of Bannock 
I 
County, Idaho. 
-" 
"I ' 
4. Goldwell Banker Real Estate Corporation is a New Jersey corporation and at all times 
relevant operated a national franchise and did business in Idaho through its franchisee, Coldwell 
Banker Landmark, Inc. Coldwell Banker Landmark, Inc. n/Ma Landmark Real Estate Inc., at all 
times relevant, was and is an Idaho corporation d/b/a Keller Williams Realty East Idaho doing 
business in the State of Idaho and is referred to hereinafter as "Coldwell Banker." 
5.  Professional Escrow Services, Inc., at all times relevant, was and is an Idaho 
corporation doing business in the State of Idaho and is referred to hereinafter as "Professional 
Escrow Services." 
6 .  Hams Appraisals, Inc., at all times relevant, was and is an Idaho corporation doing 
business in the State of Idaho and is referred to hereinafter as "Hams Appraisals." 
7. Kelly Fisher was and is a resident of Bannock County, Idaho, and at all times 
relevant, was Coldwell Banker's broker and acted in his capacity with apparent, implied or real 
authority on behalf of Coldwell Banker and in hrtherance of his andColdwell Banker's objectives. 
COMPLAINT AND DEMAND FOR JURY TRIAL - 2 
98-189.1 
d s  
8, Todd Bohn was and is aresident of Bannock Counv, Idaho, and at all tirnes relevant, 
acted as a real estate agent in his capacity with apparent, implied or real autliority on behalf of 
Coldwell Banker and in furtherance of his and Coldwell Banker's objectives. 
9. John Merzlock was and is a resident of Bannock County, Idaho, is a shareholder in 
Colchvell Banker, and at all times relevant, acted as a real estate agent in his capaciv with apparent, 
implied or real authority on behalf of Coldwell Banker and in furtherance of his and Coldwell 
Banker's objectives. 
10. Ronald Bitton was and is a resident of Bannock County, Idaho, and at all times 
relevant acted in his capacity with apparent, implied or real authority on behalf of Professional 
t 
> 
Escrow Services in furtherance of his and Professional Escrow Service's objectives. 
11. Wayne Harris was and is a resident of Jefferson County, Idaho, and at all times 
relevant acted in his capacity with apparent, implied or real authority on behalf of Harris Appraisals 
and in furtherance of his and Harris Appraisals' objectives. 
12. The acts and conduct con~plained of lierein occurred in Bannock County, State of 
Idaho. 
13. The amount in controversy exceeds the minimum jurisdictional amount for the above- 
captioned Court. This Court has jurisdiction pursuant to Idaho Const. art. V $20  and Idaho Code 
$9 1-705 and 5-514. 
FACTS 
14. In 1997, Roger J. and Frances R. Schei owned a home at 13235 Manning Lane in 
Tyhee, Bannock County, Idaho. The legal description of this property is Lot 16, Block 2 of the 
Tyhee Estates First Addition. Said property is hereinafter referred to as "Manning Lane," or "the 
COMPLAINT AND DEMAND FOR JURY TRIAL - 3 
98-189.1 
" 9  
Maming Lane propedy." 
15. The Scheis desired to sell the Manning Lane property and, in 1997, approached John 
Merzlock about listing the Maming Lane property for sale though Coldwell Banker. 
16. John Merzlock assured Roger Schei that he was also an appraiser, and that Coldwell 
Barrker eould get the home appraised for approximately $349,000.00 and could sell the Manning 
Lalie property for the price the Scheis desired. 
17. Based on Jolm Merzlock's assurances that Coldwell Banker could sell Manning Lane 
for the price the Scheis wanted, the Scheis listed the Manning Lane property with Coldwell Banker 
for a sale price of approximately $349,000.00. 
c; 
i 18. Afier the Manning Lane property was listed, Darren Kuhn's wife, Jackie, saw the 
listing on Manning Lane. She was interested in the Manning Lane property, and contacted Todd 
Bohn, who had previously served as their real estate agent. 
19. At that time, Darren G. Kuhn owned a home at 4400 Mountain Park, the legal 
description of which is Lot A, Block 5, Division of Lot 17, Block 9 and Block 5, Mountain Park 
Subdivision. Said property is hereinafter referred to as "Mountain Park" or "the Mountain Park 
property.'" 
20. Darren and Jackie Kuhn previewed the home with Defendant, Todd Bohn. 
2 1. The Kuhns had recently bought the Mountain Park property. Therefore, Darren Kuhn 
told Todd Bohn he would not be interested in Manning Lane unless the Scheis took Mountain Park 
on trade, and no monies were paid from Darren Kuhn to the Scheis or Coldwell Banker. Darren 
Kuhn was doubthl such a deal would work, but Todd Bohn reassured DarrenKuhn Coldwell Banker 
could make it work. Accordingly, Todd Bohn said he would approach the Scheis. 
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22. Todd Bohn spoke with John Merzlock, and John Merzlock approached Roger Schei 
near the end of July or first of August of 1997. John Merzlock told the Scheis that Darren Kuhn 
would purchase Manning Lane fi3r $349,000.00 if the Scheis would take Mountain Park on trade. 
Roger Schei doubted the transaction could work, but John Merzlock assured him there was a way 
to make it work. 
23. Shortly thereafter, Todd Bohn approached Darren Kuhn, and said he thought he had 
found a way to make the transaction work. Todd Bohn explained to Darren Kuhn that Coldwell 
Banker could sell Mountain Park for $189,000.00, as Todd Bohn had previously sold Mountain Park 
to the Kuhns for $167,000.00 in July of 1996. 
24. Darren K u h  informed Todd Bohn he did not want to list Mountain Park with 
Coldwell Banker, because he did not want to pay a conmission for a mere trade. Todd Bohn replied 
that in order for the trade to happen, Darren Kuhn had to immediately sign a listing agreement with 
him. Accordingly, on July 25, 1997, Darren Kuhn signed an Exclusive Seller Representation 
Agreement (the "listing agreement") with Coldwell Banker. Bohn inserted a provision for a broker's 
commission in the listing agreement, but told Darren Kuhn to not worry about the commission, as 
they would resolve that issue later. 
25. Todd Bohn then told Darren Kuhn he would meet with the Scheis, as John Merzlock 
was out of town. At no time, however, did Todd Bohn indicate that his meeting with the Scheis was 
at the request of John Merzlock. 
26. Todd Bohn then met directly with the Scheis and informed the Scheis he had sold the 
Mountain Park property to Darren Kuhn for $180,000.00, and that since that time Darren Kuhn had 
added central air conditioning, a fence, landscaping, and an RV pad. Todd Bohn informed the 
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Scheis that as a result of these improvements, Mountain Park was now worth at least $189,080.00. 
27. In fact, Dwren Kuhn had purchased the Mountain Park property the year before for 
approximately $167,000.00, and then made the improvements recited above, which brought the 
value of Mountain Pa& up to $180,000.00. The Scheis did not learn of this fact until April of 2000. 
28. Todd Bohn presented an offer to the Scheis stating Kuhn would buy Manning Lane 
for $355,000.00. 
29. John Merzlock returned to town and confirmed with the Scheis that he had 
docurnentation showing the Kuhns bought the house for its appraised value of approximately 
$180,000.00. John Merzlock at that time indicated that because of the improvements to the property, 
? Mountain Park was presently worth $189,000.00, and that Darren Kuhn owed approximately 
$1 50,000.00 on Mountain Park. 
30. To complete the deal, however, Coldwell Banker needed an appraisal that would 
support the values Coldwell Banker represented the properties were worth to enable the parties to 
obtain the financing necessary to complete the transaction. Because Coldwell Banker 
misrepresented and inflated the value of Manning Lane, John Merzlock contacted several appraisers, 
but none of them would appraise the Manning Lane property anywhere near the value as it had been 
represented by Coldwell Banker and its agents to the Plaintiffs. 
3 1. John Merzlock contacted Harris Appraisals, Inc. and explained Coldwell Banker 
needed Manning Lane appraised high enough to procure the financing required by the parties 
involved. Harris Appraisals appraised Manning Lane at a grossly overstated value. 
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32. Upon information and belief, Coldwell Banker procured at least two other appraisers 
in addition to I-Iarris Appraisals and encouraged them to submit appraisals inflated as high as 
possible in order to procure the financing. 
33.  Based upon the appraisal fkom Harris Appraisals, and in reliance upon the 
representations of Harris Appraisals, Goldwell Banker andlor Professional Escrow Services, the ,/ 
Scheis and Darren Kuhn agreed the Scheis would sell Manning Lane to Darren Kuhn for 
$296,000.00. 
34. Todd Bohn informed Darren Kuhn the Scheis could not qualifL for a loan to buy // 
Mountain Park, as the Scheis were over-extended on building contracts. Darren Kuhn then asked 
Todd B O ~ I  why the Scheis would want to take the Mountain Park property on trade. Todd Bohn 
explained the Scheis were financially strapped and that the payments on Mountain Park were less 
than the payments on Manning Lane. 
35. To expedite the deal, Todd Bohn suggested Darren Kuhn take possession ofManning 
Lane and immediately lease out Mountain Park to the Scheis. Todd Bohn explained to Darren Kuhn 
that this would show he was receiving additional rental income, and would help Darren Kuhn qualify 
for the financing of the Manning Lane property. Todd Bohn said Darren Kuhn would have to sign 
a Deed of Trust for the benefit of the Scheis in order to procure financing from the bank, but added 
the Deed of Trust would be destroyed as soon as Coldwell Banker sold the Mountain Park property 
on behalf of the Scheis. 
36. Darren Kuhn expressed concerns of guaranteeing the Scheis would pay off their 
obligations to Darren Kuhn once the Mountain Park property was sold by Coldwell Banker on behalf 
of the Scheis. Todd Bohn andlor Ron Bitton explained to Darren Kuhn that reciprocal promissory 
COMPLAINT AND DEMAND FOR JURY TRIAL - 7 
98- 189.1 
3 3  
notes secured by deeds of trust would cloud title and prevent either party from not following through 
with the arrangement. Todd Bohn thereafter allowed Darren Kuhn to take possession of Manning 
Lane without the consent of the Scheis. 
37. On or about August 18,1997, the Scheis signed a lease agreement with Darren Kuhn, 
ageeing .to pay $1,400.00 per month on Mountain Park from August 28, 1997 through August 28, 
1998. Todd Bohn never told Darren Kuhn the lease was confined to one year. Todd Bohn informed 
Darren Kuhn the lease was only to get financing, and that Mountain Park was, for all intents and 
purposes, sold to the Scheis. Coldwell Banker reassured Darren Kuhn several times that this 
\ 
transactional arrangement was typical and above board. 
P? 
38. On September 30, 1997, the Scheis and Darren Kuhn signed a Real Estate Purchase 
and Sale Agreement and Receipt for Earnest Money on the Manning Lane property. 
39. On October 2,1997, Darren Kuhn and the Scheis signed a financing addendum to the 
Real Estate Purchase and Sale Agreement and Receipt for Earnest Money, dated September 30, 
1997, whereby Darren Kuhn agreed to execute a note secured by a deed of trust in favor of the 
Scheis for $1 5,000.00 at 896, and the Scheis agreed to pay up to $7,000.00 ofDarren Kuhn's closing 
costs. 
40. On October 8, 1997, Roger Schei signed a Real Estate Purchase and Sale Agreement 
and Receipt for Earnest Money with a hand-written notation, "lease with option to purchase." Todd 
Bohn explained to Roger Schei that the lease was to enable the Kuhns to qualify for a loan to finance 
the Manning Lane purchase by showing the Mountain Park property was generating rental income. 
The amount of the purchase of Mountain Park was $177,000.00. Terms to the agreement provided 
that an unrecorded Warranty Deed would be held at Professional Escrow Services and would be 
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recorded upon Coldwell Banker's sale of the Mountain Park property. Roger Schei was to give 
Danen Kuhn the balance of Kuhn's equity upon execution of the lease, and the equity was to be 
secured by a Note and Deed of Trust in favor of the buyer. 
41. During this time, Todd Bohn approached Darren Kuhn several times about Todd 
Bohn's cornmission. Darren Kuhn indicated he did not feel Todd Bohn was entitled to a commission 
at all. Todd Bohn told Darren Kuhn he could not get commissions without the approval of Kelly 
Fisher. Todd Bohn proposed passing $4,000.00 "under the table" from Darren Kuhn to Todd Bohn 
as a "moving expense."Darren Kuhn was uncomfortable with the idea, and did not pursue it. 
4 42. Todd Bohn informed Roger and Frances Schei that the paperwork on their deal 
8, 
required two escrow companies. Todd Bohn advised that they allow American Land Title to handle 
the Manning Lane transactions, while Professional Escrow Services would handle the Mountain Park 
transactions. Todd Bohn informed the Scheis that Ron Bitton at Professional Escrow Services did 
such transactions all the time. John Merzlock reassured the Scheis that Todd Bohn knew what he 
was doing in this regard. 
43. Todd Bohn and John Merzlock persistently reassured the Scheis they could sell the 
Mountain Park property for $189,000.00. Roger Schei then asked if the Mountain Park property 
could be sold at that price in ninety days. Todd Bohn and John Merzlock indicated it could, and 
promised the Scheis that Coldwell Banker would take only a 4% commission if the Scheis would 
take the Mountain Park property on trade. Todd Bohn added he had never reduced his commission 
before, but that he would in this case to make the deal work. Todd Bohn did not communicate this 
commission arrangement to Darren Kuhn. 
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44. In reliance upon the representations of Coldwell Banker and Harris Appraisals, on 
or about October 17, 1997, Plaintiffs entered into the following transactions: 
+ The Scheis signed a Warraty Deed on Naming Lane to the Kuhns which was later 
recorded on October 21, 1997 as Instrument No. 970 18072. 
c The Scheis signed Escrow Inslnzctions at Professional Escrow Services for 
$21,313.30. Ofthat amount, $14,875.00 was to go to the Scheis, $7,080.00 was to 
go to Coldwell Banker, and the balance was payable to Darren Kuhn. 
c The Scheis signed a lease with Darren Kubn as lessor, and the Escrow Instructions 
at Professional Escrow Services for the lease on Mountain Park. Under the terms of 
the lease, the Scheis were to pay $1,424.65 per month until Coldwell Banker sold 
Mountain Park. 
F Darren Kuhn signed a Deed of Trust with the Scheis as beneficiaries on Mountain 
Park for $2 1,3 13.30 which was recorded on October 3 1, 1997 as Instrument No. 
97018891. 
F The Kuhns signed a Promissory Note for $21,3 13.30 to the Scheis to be paid in a 
lump sum on or before October 17, 1998. 
F The Kuhns signed a Deed of Trust for the Scheis as beneficiaries on Manning Lane 
to secure $14,875.00, which was recorded October 21, 1997 as Instrument No. 
97018074. 
F The Kuhns signed a Deed ofTrust for $14,875.00 payable to the Scheis and due upon 
the sale by Coldwell Banker of the Mountain Park property. 
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45. On October 20,1997, Darren Kuhn and the Scheis signed a Settlement Statement at 
First American Title Company on Manning Lane and signed Escrow Instructions. 
46. On October 28, 1997, to complete the sale of Mountain Park to the Scheis, Darren 
Kuhn signed a Deed of Trust for Coldwell Banker as beneficiary on the Manning Lane property to 
secure $7,080.00 as Coldwell Banker's commission. This was later recorded October 3 1, 1997 as 
Instrument No. 9701 8890. 
47. Thereafter, at the request of Ron Bitton, Darren Kuhn signed papers purporting to 
transfer Darren Kuhn's interest in Mountain Park to the Scheis. Darren Kubn signed the papers in 
@ 
d reliance up011 the representations of Ron Bitton and Kelly Fisher, who assured Darren Kuhn they had 
approved this procedure with Darren Kuhn's attorney. 
48. After the closing on October 28,1997, Roger and Frances Schei received a statement 
from Professional Escrow Services showing their monthly lease payments were higher than had been 
represented. On the advice of Todd Bohn, Darren Kuhn had taken the home owner's exemption off 
Mountain Park. Up to that point, no one had informed the Scheis they would lose the home owner's 
exemption on Mountain Park. 
49. Thereafier, Roger Schei asked Ron Bitton at Professional Escrow Services about the 
loan balance, property taxes and mortgage interest on Mountain Park. Ron Bitton told Roger Schei 
that he did not know if he could ascertain the balance on the loan. A few days later, Ron Bitton 
informed Roger Schei in effect that he had to be careful because he did not want the bank to find out 
about the parties' transactions, explaining that if the bank did find out, it would accelerate Darren 
Kuhn's loan and declare the entire loan amount immediately payable. 
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50. Frances Schei asked Ron Bitton about making payments to the bank directly. Ron 
Bitton insisted that the Sclzei's pawents be made to Professional Escrow Services and refused to 
disclose the identity of the bank. 
51. Prior to the closing on October 28, 1997, no one ever informed the Scheis that 
anflhing had to be hidden Erom the bank, nor did any one at Coldwell Banker suggest to the Scheis 
or to Darren Kuhn that any of the transactions involved were improper or illegal. 
52. On July 23, 1998, at the request ofProfessional Escrow Services, the Scheis signed 
a Promissory Note for the amount of $21,3 13.30 to Darren K u h  to be paid in lump sum on or before 
October 17, 1998. Also at the request of Professional Escrow Services, the Scheis signed a Deed 
of Trust listing D a m  Kuhn as a beneficiary on the Mountain Park property to secure payment of 
$21,3 13.30. The Deed of Trust was recorded October 17, 1998 as Instrument No. 98014359. 
53. In spite of Coldwell Banker's assurances to the contrary, Mountain Park did not sell 
within 90 to 120 days. The price suggested by Coldwell Banker was far too high, given the market 
conditions. 
54. During the summer of 1999, John Merzlock informed Roger Schei that a potential 
buyer had offered in the range of $165,000.00 to $168,000.00 on Mountain Park, but that John 
Merzlock did not even present the offer to Roger Schei, because he knew Roger Schei would reject 
it. 
55. By the time the lease expired, the Mountain Park property had not sold. The Scheis 
paid lease payments beyond the term of the lease and eventually discontinued those lease payments. 
56. John Merzlock informed Darren Kuhn in October or November of 1999 that the 
Scheis had outright rejected an offer on Mountain Park in the range of $165,000.00 to $168,000.00, 
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afier it had been presented to them. 
57. On November 12,1999, on the advice ofPro.Eessiona1 Escrow Services, Darren Kuhn 
had his attorney serve the Scheis with Notice of Default on the lease agreement for Mountain Park. 
58. On February 1, 2000, GMAC Mortgage Corporation filed a Notice of Default on 
Momtain Park. 
59. On March 7,2000, a Notice of Trustee's Sale for the Mountain Park property, to be 
held July 19,2000, was filed. Mountain Park was eventually foreclosed. 
COUNT I - BREACH OF CONTRACT 
60. Plaintiffs reallege Paragraphs 1-59 as if set forth in full herein and incorporate the 
same by reference. 
61. Defendants Coldwell Banker, Kelly Fisher, Todd Bohn, John Merzlock, Professional 
Escrow Services and Ronald Bitton had a contractual relationship with the Plaintiffs whereby they 
offered their professional services to enable the Plaintiffs to transfer the properties involved in the 
transactions referred to above. 
62. Plaintiffs accepted said Defendants' offers and paid consideration to said Defendants. 
63. Said Defendants breached their contractual obligations to the Plaintiffs. 
64. As a result of said Defendants' breach, Plaintiffs suffered damages in an amount to 
be proved at trial. Such damages include, but are not limited to, damage to credit, damage to 
personal and business reputation, property and financial loss, as well as non-economic damages. 
65. Plaintiffs were third-party beneficiaries of the contractual arrangement between 
Coldwell Banker and Harris Appraisals. 
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66. Harris Appraisals severely overstated the fair market value of the property involved. 
67. As a result of Harris Appraisals' overstatement of the fair market value price, 
Plaifzliffs were mislead to their consequent injury in. an amount of damages to be proved at trial. 
COUNT 11 - UNUST ENMCHMENT 
68. Plaintiffs reallege Paragraph 1-67 as if set forth in full herein and incorporate the 
same by reference. 
69. As a result of the transactions set forth above, Plaintiffs conferred financial benefits 
upon each of the Defendants, the beneficial nature of which was appreciated by each of the 
Defendants. 
70. Under the circumstances of this case, it would be inequitable for Defendants to retain 
said benefits at the expense of the Plaintiffs. 
7 1. Therefore, Plaintiffs are entitled to those benefits to the extent not fully recoverable 
in contract and in amount to be proved at trial. 
COUNT I11 - FRAUD AND MISmPmSENTATION 
72. Plaintiffs reallege Paragraphs 1-71 as if set forth in full herein and incorporate the 
same by reference. 
73. The statements set forth in the above paragraphs, including but not limited to 
Paragraphs 17, 23, 24, 25, 27, 30, 34, 35, 36, 37, 40, 41, 42, 43, 47, and 52, were statements or 
representations of fact, were false representations of fact, were representations ofmaterial facts, were 
known by defendant making said statements to be false, and were made by the particular defendant 
with the intent that the Plaintiffs rely thereon. 
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74. As to the statements referenced in Paragraph 73 above, the Plaintiffs were ignorant 
of their falsity, and reasonably relied upon the misrepresentations to the Plaintiffskconsequent and 
proximate injury for which Plaintiffs have been damaged in an amount to be proved at trial. 
COUNT IV - BREACH OF FIDUCIARY DUTY 
75. Plaintiffs reallege Paragraphs 1 through 74 as if set forth in full herein and incorporate 
the same by reference. 
76. Each of the Defendants, in their respective capacities, failed to fully disclose to their 
principals, the Plaintiffs, their potential conflict(s) in representing interests materially adverse to their 
respective clients and failed to act fairly towards their respective clients, thus breaching the fiduciary 
duties they held to their respective clients. 
77. As a result of the Defendants' breach of fiduciary duties, Plaintiffs have been 
damaged in an amount to be proved at trial. 
COUNT V - CONSTRUCTIVE FRAUD 
78. Plaintiffs reallege Paragraphs 1-77 as if set forth in full herein and incorporate the 
same by reference. 
79. The Defendants' conduct breached their fiduciary, agency, or other personal duties 
arising from the relationships of trust and confidence to their respective clients. 
80. As a result of Defendants' constructive fraud, Plaintiffs have been damaged in an 
amount to be proved at trial. 
COUNT VI - BREACH OF DUTY OF GOOD FAITH AND FAIR DEALING 
8 1. Plaintiffs reallege Paragraphs 1-80 as if set forth in full herein and incorporate the 
same by reference. 
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82. In the contractual relationships between the PlaintifFs and the Defendmts, there 
existed an implied covenmt of good faith and fair dealing in the perfomance and enforcement of 
the contractual relationships. 
83. Defendmts breached their duties of good faith and fair dealing in the perfomance 
and enforcement of their contractual relationships with the Plaintigs. As a result of Defendant's 
breach of duty of and good faith and fair dealing towards the Plaintiffs, Plaintiffs have been damaged 
in an amount to be proved at trial. 
COUNT VII - BfllEACH OF STATUTORY DUTIES 
84. Plaintiffs reallege Paragraphs 1-83 as if set forth in fir11 herein and incorporate the 
same by reference. 
85. Defendants' conduct as alleged herein breached several provisions of the Idaho Real 
Estate License Law, particularly Idaho Code 3 54-2086 et sea. 
86. As a result of Defendants' breach of statutory duties, Plaintiffs were damaged in 
amounts to be proved at trial. 
COUNT VIII - CIVIL RACKETEERING 
87. Plaintiffs reallege Paragraphs 1-86 as if set forth in fir11 herein and incorporate the 
same by reference. 
88. As aresult ofDefendant's conduct alleged above, Plaintiffs sustained business and/or 
property damage by a pattern of racketeering activity in that Defendants engaged in at least two 
incidents of racketeering conduct as defined by Idaho Code 3 18-7803. 
89. As a result ofthe racketeering activity ofthe Defendants, Plaintiffs sustained business 
andlor property damage in an amount to be proved at trial. 
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ATTOWEY FEES AND COURT COSTS 
90. Plaintiffs have been required to retain the services of legal counsel in this matter and 
are entitled to an award of attorney fees and court costs pursuant to Idaho Code $9 12-1 20 and 18- 
7805, and Idaho Rule of Civil Procedure 54. 
91. Pending discovery ofdocurnents and infomation relevant to this litigation, Plaintiffs 
reserve the right to anlend this complaint to bring furt.her causes of action, including a count for 
punitive damages. 
,"": 
x 
PRGYER FOR RELIEF 
IVHEREFORE, Plaintiffs pray for the judgment, decree and order of this Court, granting the 
following forms of relief, either cumulatively or in the alternative, as the Court may deem just and 
equitable: 
1. Plaintiffs pray for an order requiring the Defendants to pay to the Plaintiffs all 
damages the Plaintiffs have suffered on account of Defendants' breach of contract, their unjust 
enrichment, their fkaudulent conduct, their breach of fiduciary duty, their constructive fraud, their 
breach of the duty of good faith and fair dealing, their breach of statutory duties, and their 
racketeering activity, including treble damages. 
2. Plaintiffs pray for an award of their reasonable costs and attorney fees incurred in 
connection with this action. 
3. Plaintiffs pray for such other and further relief as the Court may deem just and 
equitable. 
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DEMAND FOR JURY TRIAL 
Pursuant to Idaho Rule of Civil Procedure 38(b), Plaintiffs request atrial by jury on all triable 
issues under the constitution, statutes and court rules of the State of Idaho. 
DATED this 27th day of October, 2000. 
DIAL, MAY 8t W M E L L  
Plaintiff, Darren G. Kuhn 
DATED this 27th day of October, 2000. 
NORMAN G. WECE, P.C. 
Schei Development Corporation, Roger J. Schei 
and Frances R. Schei 
COMPLAINT AND DEMAND FOR JURY TRIAL - i 8 
98- 189.1 
";/y 
Thomas J. Holrnes 
Stephanie N, Barnes 
JONES, CHARTEED 
4 15 Sou& Arthur - P.O. Box 967 
Pocatello, Idaho 83204 
(208) 232-591 1 
(208) 232-5962 (fm) 
Idaho State Bar # 2448 & #5989 
Attorneys for Defendant Ronald Bitton 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
P 
9 
4. DARREN G. KUHN, an individual, SCHEI 
DEVELOPMENT CORPORATION, an Idaho 
corporation, ROGER J. SCHEI, an individual, 
and FRANCES R. SCHEI, an individual, 
Plaintiffs, 
VS. 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey Corporation, 
COLDWELL BANKER LANDMARK, INC. 
nlMa LANDMARK REAL ESTATE INC., an 
Idaho Corporation d/b/a KELLER WILLIAMS 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an Idaho 
Corporation, KELLY FISHER, an individual, 
TODD BOHN, an individual, JOHN 
MERZLOCK, an individual, RONALD 
BITTON, an individual, and WAYNE HARRIS, 
an individual, 
Defendants. 
1 
) CASE NO. CVOC-00-02226A 
1 
) DEFENDANT RON BITTON'S 
) ANSWER AND COUNTERCLAIM 
1 
) 
1 
) 
COMES NOW Defendant, Ronald Bitton, by and through his attorneys of record, and in 
answer to Plaintiffs' Complaint hereby states as follows: 
ANSWER AND COUNTERCLAIM - 1 
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FIRST AFFIMATIVE DEFENSE 
Plaintiffs' Complaint, and each and every cause of action, allegation, and claim therein, fails 
to state a claim on which relief can be granted. 
SECOND AFFllFlMATIVE DEFENSE 
PlaintiRs have failed to join certain indispensable padies. 
THIRD AFFIRMATIVE DEFENSE 
1. Defendmt denies each a d  every allegation contained j r ~  Plaintiffs' Complaint unless 
specifically admitted herein. 
2. As to the allegations contained in paragraphs 1,2, 3 ,4 ,6 ,7 ,  8,9,  1 1, 12, 13, 14, 15, 
16, 17, 18, 19,20,21,22,23,24,25,26,27,28,29,30,3 1,32,33,34,35,36,37,38,39,40,41,42, 
43,45,46,48, 51, 53, 54,55,56,58,59,60,62,65,66,67,68,75,78, 81, 84, a id  87 of Plaintiffs' 
Complaint, Defendant lacks sufficient information to form a belief as to the truth of Plaintiffs' 
allegations and therefore denies the same. 
3. As to the allegations contained in paragraph 5 of Plaintiffs' Complaint, Defendant 
admits only that Professional Escrow Services, Inc. is an Idaho corporation doing business in fhe 
State of Idaho. Defendant denies all remaining allegations contained in paragraph 5. 
4. As to the allegations contained in paragraph 10 of Plaintiffs' Complaint, Defendant 
admits only that he is a resident of Bannock County, Idaho and is an employee of Professional 
Escrow Service, Inc, an Idaho Corporation. Defendant denies all remaining allegations contained 
in paragraph 10. 
5. As to the allegations contained in paragraph 44 of Plaintiffs' Complaint, Defendant 
admits only that the Scheis signed escrow instructions at Professional Escrow Services for 
$2 1,3 13.30. Defendant denies all remaining allegations contained in paragraph 44. 
ANSWER AND COUNTERCLAIM - 2 
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6. As to the allegations contained in paragraph 47 of PlaintiffsTomplain4, Defendanl 
denies he requested that Darren K u h  sign papers pqor t ing  to transfer Darren Kuhn's interest in 
Mountain Park to the Schies. Defendant further denies that he represented to Darren Kuhn that he 
had approved this procedure with Darren K h ' s  attorney. As to the remaining allegations contained 
in paragraph 47 of Plaintiffs' Complaint, Defendant lacks sufficient information to form a belief as 
to the truth of Plaintigs' allegations and therefore denies the same. 
7. Defendant denies the allegations contained in paragraphs 49,50,70,71,72,90, and 
9 1 of Plaintiffs" Complaint. 
8. As to the allegations contained in paragraph 52 of Plaintiffs' Complaint, Defendant 
admits only that the Schies signed a Promissory Note in the amount of $2 1,3 13.30 to Darren K u h  
to be paid in a lump sum on or before October 17, 1998. Defendant further admits that the Scheis 
signed a Deed of Trust listing Darren Kuhn as a beneficiary on the Mountain Park property to secure 
payment of $2 1,3 13.30. Defendant further admits that the Deed of Trust was recorded October 17, 
1998 as Instrument No. 980 143 59. Defendant denies all remaining allegations contained in 
paragraph 52 of Plaintiffs' Complaint. 
9. As to the allegations contained in paragraph 57 of Plaintiffs' Complaint, Defendant 
denies he advised Daxen K*II to serve the Scheis with a Notice of Default on the lease agreement 
for Mountain Park. As to the remaining allegations contained in paragraph 57 of Plaintiffs' 
Complaint, Defendant lacks sufficient information to form a belief as to the truth of Plaintiffs' 
allegations and therefore denies the same. 
10. As to the allegations contained in paragraph 61 of Plaintiffs' Complaint, Defendant 
admits only that, in servicing Plaintiffs, he acted in his capacity as an escrow agent through 
Professional Escrow Services. As to the remaining allegations contained in paragraph 61 of 
ANSWER AND COUNTERCLAIM - 3 
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Plaintiffs' Complaint, Defendmt lacks suficient information to form a belief as to the truth of 
Plaintiffs' allegations and therefore denies the same. 
1 I. As to the allegations contained in paragraph 63 of Plaintiffs' Complaint, Dekndmt 
denies he breached any contractual obligations to Plaintiffs. As to the remaining allegations 
contained in paragraph 63 of Plaintiffs' Complaint, Defendant lacks sufficient information to form 
a belief as to the truth of Plaintiffs' allegations and therefore denies the same. 
12. As to the allegations contained in paragraph 64 of Plaintiffs' Complaint, Defendant 
denies he breached any contractual obligation to Plaintiff and denies that Plaintiffs have suffered any 
damages. As to the remaining allegations contained in paragraph 64 of Plaintiffs' Complaint, 
if? Defendant lacks sufficient information to form a belief as to the truth of Plaintiffs' allegations and 
therefore denies the same. 
13. As to the allegations contained in paragraph 69 of Plaintiffs' Complaint, Defendant 
admits only that Plaintiffs compensated him for his services. As to the remaining allegations 
contained in paragraph 69 of Plaintiffs' Complaint, Defendant lacks sufficient information to form 
a belief as to the truth of Plaintiffs' allegations and therefore denies the same. 
14. As to the allegations contained in paragraphs 73 and 74 of Plaintiffs' Complaint, 
Defendant denies he ever made misrepresentations of fact to Plaintiffs. As to the remaining 
allegations contained in paragraph 73 of Plaintiffs7 Complaint, Defendant lacks sufficient 
information to form a belief as to the truth of Plaintiffs' allegations and therefore denies the same. 
15. As to the allegations contained in paragraph 76 of Plaintiffs' Complaint, Defendant 
denies he ever failed to hl ly disclose any potential conflicts to Plaintiffs. Defendant further denies 
he failed to act fairly towards Plaintiffs. Defendant further denies he breached any fiduciary duty 
to Plaintiffs. As to the remaining allegations contained in paragraph 76 of Plaintiffs' Complaint, 
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Defendant lacks sufficient infomation to fbrm a belief as to the truth of Plaintiffs' allegations and 
therefore denies the same. 
16. As to the allegations contained in paragraph 77 of Plaintiffs' Complaint, Defendant 
denies he breached any fiduciary duties towards Plaintiffs. Defendant further denies that Plaintiffs 
have been damaged. As to the remaining allegations contained in paragraph 77 of Plaintiffs' 
Complaint, Defendant lacks sufficient information to form a belief as to the truth of Plaintiffs' 
allegations and therefore denies the same. 
17. As to the allegations contained in paragraph 79 of Plaintiffs' Complaint, Defendant 
, i *S denies he breached any fiduciary, agency, or other personal duties towards Plaintiffs. As to the 
ti% 
remaining allegations contained in paragraph 79 of Plaintiffs' Complaint, Defendant lacks sufficient 
information to form a belief as to the truth of Plaintiffs' allegations and therefore denies the same. 
18. As to the allegations contained in paragraph 80 of Plaintiffs' Complaint, Defendant 
denies he committed constructive fraud on Plaintiffs. Defendant further denies that Plaintiffs have 
been damaged. As to the remaining allegations contained in paragraph 80 of Plaintiffs' Complaint, 
Defendant lacks sufficient information to form a belief as to the truth of Plaintiffs' allegations and 
therefore denies the same. 
19. As to the allegations contained in paragraph 82 of Plaintiffs' Complaint, Defendant 
admits only that there existed between Defendant and Plaintiffs an implied covenant of good faith 
and fair dealing in the performance of Defendant's services to Plaintiffs. Defendant denies all 
remaining allegations contained in paragraph 82. 
20. As to the allegations contained in paragraph 83 of Plaintiffs' Complaint, Defendant 
denies he breached his duty of good faith and fair dealing in the performance of Defendant's services 
to Plaintiffs. Defendant further denies that Plaintiffs have been damaged. As to the remaining 
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allegations contained in paragaph 83 of PlaintiffsTomplaint, Defendmt lacks sufficient 
information to form a belief as to the truth of Plaintiffsbllegations and therefore denies the same. 
2 1. As to the &legations conhined in pasagraph 85 of PlaintiRsTornplaint, Defendant 
denies he breached any provisions of the Idaho Real Estate License Law. As to the remaining 
allegations contained in paragraph 85 of Plaintiffs' Complaint, Defendant lacks sufficient 
information to form a belief as to the truth of Plaintiffsbllegations and therefore denies the same. 
22. As to the allegations contained in paragraph 86 of PlaintifSsTomplaint, Defendant 
denies he breached any statutory duties. Defendant further denies that Plaintiffs have been damaged. 
Q As to the remaining allegations contained in paragraph 86 of Plaintiffs' Complaint, Defendant lacks 
h 
sufficient information to form a belief as to the truth of Plaintiffs' allegations and therefore denies 
the same. 
23. As to the allegations contained in paragraph 88 of Plaintiffs' Complaint, Defendant 
denies he engaged in racketeering as defined by Idaho Code tj 18-7803. As to the remaining 
allegations contained in paragraph 88 of Plaintiffs' Complaint, Defendant lacks sufficient 
information to form a belief as to the truth of Plaintiffs' allegations and therefore denies the same 
24. As to the allegations contained in paragraph 89 of Plaintiffs' Complaint, Defendant 
denies he engaged in racketeering. Defendant hrther denies that Plaintiffs have been damaged. As 
to the remaining allegations contained in paragraph 89 of Plaintiffs' Complaint, Defendant lacks 
sufficient information to form a belief as to the truth of Plaintiffs' allegations and therefore denies 
the same. 
25. The remainder of Plaintiffs' Complaint contains their prayer for relief to which no 
response is required. To the extent a response may be deemed necessary, Defendant denies Plaintiffs 
are entitled to the relief requested or to any relief whatsoever. 
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26. Incorporates the foregoing paragraphs 1 through 25 as fully set forth herein. 
27. Under the terms of the escrow agreement executed by the Plaintiffs herein and each 
of them, the Plainliffs herein agreed: 
a. Paragraph 4, '"n the event the event of any disagreement between the parties hereto, 
or demands or claims being made upon the escrow holder by the parties hereto or interested 
herein or by my other party, said escrow holder shall have the right to employ legal counsel 
to advise it andthr represent it in any suit or action brought affecting this escrow the papers 
held in connection herewith; and the parties hereto shall be jointly and severally liable to the 
escrow holder for any and all attorneys process fees, costs, and disbursements incurred by 
said escrow holder in connection herewith, and upon demand shall forthwith pay the same 
to the escrow holder.'' 
28. The Complaint filed herein represents a demand by the Plaintiffs for which the 
Plaintiffs are jointly and severally liable for this Defendant's costs and attorneys fees necessitated 
by this Defendant having to employ legal counsel to defend against the claim set forth in Plaintiffs' 
Complaint filed herein. 
29. Pursuant to the contract between the parties, this Dzfendant does demand that the 
Plaintiffs, jointly and severally, reimburse to this Defendant, all of this Defendant's costs and 
attorneys fees incurred as a result of the Plaintiffs' Complaint filed herein. 
RESERVATION OF ADDITIONAL DEFENSES 
Defendant has considered and believes he may have additional defenses to Plaintiffs' 
Complaint, but cannot at this time, consistent with Rule 11 of the Idaho Rules of Civil Procedure, 
state with specificity those defenses. Accordingly, Defendant reserves the right to supplement his 
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answer and add additional defenses as discovery in this matt-er progresses. 
WE-IEEFOE, Defendant prays for judgment against Plaintiffs as follows: 
2 .  Plaintiffs7 Complaint be dismissed with prejudice; 
2. Defendant be awarded his costs and expenses necessarily incurred in the defense of 
this matter; 
3. Defendant be awarded any attorney fees and costs incurred in defending this action; 
and 
4. For all such other and further relief as the Court deems just and equitable under the 
C$ 
r circumstances. 
DATED this 21 1 day of March, 2 
Attorney for Defendant Ronald Bitton 
CERTIFICATE OF SERVICE 
1 HEREBY CERTIFY that on the L / day of March, 200 1, I served a true and correct 
copy of the foregoing document on the following parties via United States mail: 
Bron R a m e l l  
DIAL, MAY & RAMMELL 
P.O. Box 370 
Pocatello, ldaho 83204-0370 
David C. Nye 
MERRILL & MERRILL 
P.O. Box 991 
Pocatello, ldaho 83204-099 1 
Norman G. Reece, P.C. 
Attorney At Law 
15 1 North 3rd Avenue, Ste 204 
Pocatello, Idaho 8320 1 
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David C. Nye 
MEmILL & ME LL, CHARTERED 
109 North Arthur - 5th Floor 
P.O. Box 991 
Pocatello, ID 83204-0991 
(208) 232-2286 
(208) 232-2499 Telefa 
Idaho State Bar #3678 
Attorneys for Defendarits Goldwell Banker Landmark dba Keller Williams, 
Kelly Fisher, Todd B o h ,  and John Merzlock 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR BANNOCK COUNTY 
DARREN G. KUHN, an individual, SCHEI ) Case No. CVOC-00-02226A 
DEVELOPMENT CORPORATION, an Idaho ) 
corporation, ROGER J. SCHEI, an individual, ) 
and FRANCES R. SCHEI, an individual, ) 
1 
Plaintiffs, ) 
) COLDWELL BANKER LANDMARK 
vs. ) dba KELLER WILLIAMS, KELLY 
) FISHER, TODD BOHN AND JOHN 
COLDWELL BANKER REAL ESTATE ) MERZLOCK'S ANSWER TO 
CORPORATION, a New Jersey Corporation, ) COMPLAINT 
COLDWELL BANKER LANDMARK, INC. ) 
&/a LANDMARK W A L  ESTATE INC., an ) 
Idaho corporation dbla  KELLER WILLIAMS ) 
REALTY EAST IDAHO, PROFESSIONAL ) 
ESCRO'iV SER\'ICES, INC., and Idaho ) 
corporation, HARRIS APPRAISALS, INC., and ) 
Idaho corporation, KELLY FISHER, an 1 
individual, TODD BOHN, an individual, JOHN ) 
MERZLOCK, an individual, RONALD 1 
BITTON, an individual, and WAYNE HARRIS, ) 
an individual, 1 
) 
Defendants, ) 
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Defendants Coldwell Banker Landmark, Inc. &a Landmark Real Estate, Inc., d/b/a Keller 
Williams Realty East Idaho; Kelly Fisher; Todd Rohn; and John Merzlock answer Plaintiffs' 
Complaint as follows. 
FIRST DEFENSE 
These Defendants deny all allegations of Plaintiffs' Complaint not specifically admitted 
herein. 
SECOND DEFENSE 
These Defendants answer the individual allegations of Plaintiffs' Complaint as follows, using 
the sanie enumeration as in the Plaintiffs' Complaint: 
PARTIESfJURISDICTION 
1. These Defendants admit that Darren Kuhn is a resident of Bannock County, Idaho. 
2. These Defendants admit that Schei Development Co., Inc., at all times relevant, is 
an Idaho corporation doing business in the State of Idaho. These Defendants lack sufficieiit 
knowledge as to the truthfulness of the remaining allegations of Paragraph 2 of Plaintiffs' Complaint 
and therefore deny the same. 
3. These Defendants admit that Roger and Frances Schei are residents of Bannock 
County, Idaho. 
4. These Defendants admit the allegations of Paragraph 4 of Plaintiffs' Complaint 
regarding Coldwell Banker Landmark, Inc.. 
5. These Defendants are without knowledge or information sufficient to form a belief 
as to the truthfulness of the allegations of Paragraph 5 of Plaintiffs' Complaint and therefore deny 
the same. 
6. These Defendants are without knowledge or information sufficient to form a belief 
as to the truthhlness of the allegations of Paragraph 6 of Plaintiffs Complaint and therefore denies 
the same. 
7. These Defendants admit Paragraph 7 of Plaintiffs' Complaint. 
8. These Defendants admit Paragraph 8 of Plaintiffs' Complaint. 
9. These Defendants admit Paragraph 9 of Plaintiffs' Complaint. 
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10. These Defendants a h i t  that Ronald Bitton is a resident of Bannock County, Idaho 
but lack knowledge or information sufficient to forin a belief as to the rest of the remaining 
allegations of Paragraph 10 of Plaintiffs' Complaint and therefore deny the same. 
1 1. These Defendants admit that Wayne Harris is a resident of Jefferson County, Idaho 
but lack sufficient information or knowledge to form a belief as to the tsuthfulness of the rest of the 
remaining allegations of Paragraph 11 of Plaintiffs' Complaint and therefore deny the same. 
12. These Defendmts admit that all acts and conduct relating to this matter occurred in 
Bannock County, but deny that all acts and conduct complained of in the Complaint actually 
occurred. 
13. These Defendants admit that the amount in controversy exceeds the minimum 
jurisdictional amount for this Coust and that this Court has jurisdiction over the subject matter of this 
case. 
FACTS 
14. These Defendants admit the allegations of Paragraph 14 of Plaintiffs' Complaint. 
15. These Defendants admit the allegations of Paragraph 15 of Plaintiffs' Complaint. 
16. These Defendants deny the allegations of Paragraph 16 of Plaintiffs' Complaint. 
17. These Defendants deny the allegations of Paragraph 17 of Plaintiffs' Complaint. 
18. These Defendants admit the allegations of Paragraph 18 of Plaintiffs' Complaint. 
19. These Defendants admit that the allegations of Paragraph 19 of Plaintiffs' Complaint 
but affirmatively allege that the home referred to in that paragraph was also owned by Jackie Kuhn. 
20. These Defendants do not know which home is referred to in Paragraph 20 of 
Plaintiffs' Complaint and therefore deny the allegations of that paragraph. 
2 1. These Defendants deny the allegations of Paragraph 2 1 of Plaintiffs' Complaint. 
22. These Defendants deny the allegations of Paragraph 22 of Plaintiffs' Complaint. 
23. These Defendants deny the allegations of Paragraph 23 of Plaintiffs' Complaint. 
24. These Defendants admit that on July 25, 1997, Darren Kuhn signed an Exclusive 
Seller Representation Agreement with Coldwell Banker. Defendants deny the rest of the remaining 
allegations of Paragraph 24 of Plaintiffs' Complaint. 
25. These Defendants deny the allegations of Paragraph 25 of Plaintiffs' Complaint. 
26. These Defendants deny the allegations of Paragraph 26 of Plaintiffs' Complaint. 
Answer to Complaint 
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27. These Defendants deny the allegations of Pmgraph 27 of PlaintiffsTomplaint. 
28.-59. These Defendants deny all allegations set forth in Paragraphs 29 - 59 of Plaintiffs' 
Complaint. 
COUNT 1 - BREACH OF CONTMCT 
60. These Defendants reaffirm their answers to Paragraphs 1 - 59 of Plaintiffs' 
Complaint as if set forth in full herein. 
61. - 67. These Defendants deny all allegations set forth in Paragraphs 61 - 67 of Plaintiffs' 
Complaint. 
COUNT 2 - UNJUST ENRTCNMENT 
68. These Defendants reaffirm their answers to Paragraphs 1 - 67 as if set forth in full 
herein. 
69. - 7 1. These Defendants deny all allegations of Paragraphs 69 - 7 1 of Plaintiffs' Complaint. 
COUNT 3 - FRAUD AND MISREPRESENTATION 
72. These Defendants affirm their answers to Paragraphs 1 - 71 as if set forth in h l l  
herein. 
73. - 74.These Defendants deny all allegations of Paragraphs 73 and 74 of Plaintiffs' 
Complaint. 
COUNT 4 - BREACH OF FIDUCIARY DUTY 
75. These Defendants reaffirm their answers to Paragraphs 1 through 74 of Plaintiffs' 
Complaint as if set forth in full herein. 
76.- 77. These Defendants deny all allegations of Paragarphs 76 and 77 of Plaintiffs' 
Complaint. 
COUNT 5 - CONSTRUCTIVE FRAUD 
78. These Defendants re-allege their answers to Paragraphs 1 - 77 as if set forth in full 
herein. 
79.- 80. These Defendants deny all allegations of Paragraphs 79 and 80 of Plaintiffs' Complaint. 
Answer to Complaint 
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COUNT 6 - BWACH OF DUTY OF GOOD FAITH AND FAIR DEALING 
8 1 .  These Defendants reaffirm their answers to Paragraphs 1 - 80 as if set forth in full 
herein. 
82.- 83. These Defendan% deny all allegations of Paragraphs 82 and 83 of PlaintiffsTomplaint. 
COUNT 7 - BREACH OF STATUTORY DUTIES 
84. These Defendants reaffirm their answers to Paragraphs 1 - 83 as if set forth in full 
herein. 
85. - 86. These Defkndants deny all allegations of Paragraphs 85 and 86 of Plaintiffs' Complaint. 
COUNT 8 - CIVIL RACKETEERING 
f i  87. These Defendants reaffirm their answers to Paragraphs 1 - 86 as if set forth in h l l  
L C herein. 
88. - 89. These Defendants deny all allegations of Paragraphs 88 and 89 of Plaintiffs' 
Complaint. 
ATTORNEY FEES AND COURT COSTS 
90. These Defendants deny all allegations of Paragraph 90 of Plaintiffs' Complaint. 
RESERVATION OF RIGHT TO AMEND 
91. These Defendants deny all allegations of Paragraph 91 of Plaintiffs' Complaint. 
AFFIRMATIVE DEFENSES 
1. Plaintiffs are not the only real parties in interest in this case. 
2. Plaintiffs have failed to mitigate their damages. 
3. Defendants reserve the right to assert additional afirmative defenses made known 
during the course of discovery and investigation herein. 
WHEREFORE, these Defendants pray that the Court dismiss the Plaintiffs' Complaint in its 
entirety and award legal costs and attorney fees to the Defendants as well as such further relief as 
seems just and equitable to the Court under the circumstances. 
Answer to Complaint 
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DATED this //f4 day of April, 2001, 
M E m L L  & M E M L L ,  CHARTERED 
Attorneys for Defendants 
CERTIFICATE OF SERVICE 
I, David G. Nye, the undersigned, one of the attorneys for the Defendant, in the above- 
referenced matter, do hereby certify that a true, full and correct copy of the foregoing Defendant's 
Coldwell Banker Landmark dba Keller Williams Realty East Idaho, Kelly Fisher, Todd Bohn And 
John Merzlock's Answer to Complaint was this & day of April, 2001, served upon the following 
in the manner indicated below: 
Bron Ramrnell U.S. Mail 
Dial, May & Rammell U Hand Delivery 
P.O. Box 370 U Overnight Delivery 
Pocatello, Idaho 83204 U Telefax 
Norman C. Reece, P.C. 
Attorney at Law 
15 1 North 3rd Avenue, Suite 204 
Pocatello, Idaho 8320 1 
Thomas J. Holmes 
Jones, Chartered 
P.O. Box 967 
Pocatello, Idaho 83204-0967 
Bfl U.S. Mail 
U Hand Delivery 
U Overnight Delivery 
U Telefax 
U.S. Mail 
U Hand Delivery 
U Overnight Delivery 
U Telefax 
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David G. Nye 
MERRILL & ME LL, CHARTEmD 
109 North Arthur - 5th Floor 
P.O. Box 991 
Pocatello, ID 83204-099 1 
(208) 232-2286 
(208) 232-2499 Telefax 
Idaho State Bar #3678 
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Agorneys for Defendants Coldwell Banker Real Estate Corporation, Coldwell Banker Landmark 
dba Keller Williams, Kelly Fisher, Todd B o b ,  and John Merzlock 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR BANNOCK COUNTY 
DARREN G. KUIiN, an individual, SCHEI ) Case No. CVOC-00-02226A 
DEVELOPMENT CORPORATION, an Idaho ) 
corporation, ROGER J. SCHEI, an individual, j 
ik and FRANCES R. SCHEI, an individual, 
6 * 
) 
z$ 
C 1 
Plaintiffs, 1 
) COLDUTELL BANICER REAL 
vs . ) ESTATE CORPORATION'S 
) ANSWER TO COMPLAINT 
COLDWELL BANKER REAL ESTATE ) 
CORPORATION, a New Jersey Corporation, ) 
COLDWELL BANKER LANDMARK, INC. ) 
&/a  LANDMARK REAL ESTATE INC., an ) 
Idaho corporation d/b/a E L L E R  WILLIAMS ) 
REALTY EAST IDAHO, PROFESSIONAL ) 
ESCROW SERVICES, INC., and Idaho 1 
corporation, HARRIS APPRAISALS, INC., and ) 
Idaho corporation, KELLY FISHER, an 1 
individual, TODD BOHN, an individual, JOHN ) 
MERZLOCK, an individual, RONALD ) 
BITTON, an individual, and WAYNE HARRIS, ) 
an individual, 1 
1 
Defendants, 1 
Answer to Complaint 
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Defendant., Coldwell Banker Real Estate Corporation, a New Jersey Corporation, hereby 
adop& iurd joins the Answer previously filed by the Defendants, Coldwell Banker Landmark, 
Inc. W a  Landmask Real Estate, Inc., d/b/a Keller Williams Realty East Idaho; Kelly Fisher; 
Todd Bohn; and John Menlock, in h l l  as if firlly stated herein. 
,rr, DATED this day of May, 200 1. 
MERRILL & MERRILL, CHARTERED 
Attorneys for Coldwell Banker Real Estate 
Corporation, Coldwell Banker Landmark 
dba Keller Williams, Kelly Fisher, Todd 
Bohn, and John Merzlock 
CERTIFICATE OF SERVICE 
I, David C. Nye, the undersigned, one of the attorneys for the Defendant, in the above- 
referenced matter, do hereby certify that a true, h l l  and correct copy of the foregoing Coldwell 
Banker Real Estate Corporation's Answer to Complaint was this yfLf day of May, 2001, served 
upon the following in the manner indicated below: 
Bron R a m e l l  
Dial, May & Rammell 
P.O. Box 370 
Pocatello, Idaho 83204 
Norman G. Reece, P.G. 
Attorney at Law 
15 1 North 3"' Avenue, Suite 204 
Pocatello, Idaho 8320 1 
Thomas J. Holmes 
Jones, Chartered 
P.O. Box 967 
Pocatello, Idaho 83204-0967 
U.S. Mail 
U Hand Delivery 
U Overnight Delivery 
U Telefax 
&j U.S. Mail 
U Hand Delivery 
U Overnight Delivery 
U Telefax 
a U.S. Mail 
U Hand Delivery 
U Overnight Delivery 
U Telefax 
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BRON M. M M E L L  
Dial, May & Ramme11 
1j.O. Box 370 
Pocatello, Idaho 83204 
Tel: (208) 233-0132 
Fax: (208) 234-2961 
Attorneys for Plaintiff Darren G. Kuhn 
N O M N V  G. REECE, P.C. 
Attorney at Law 
15 1 North 3rd Avenue, Suite 204 
Pocatello, Idaho 83 20 1 
Tel: (208) 233-0128 
Fax: (208) 233-4895 
Attorney for Plaintiffs Schei Development 
Corporation, Roger J. Schei and Frances R. Schei 
IN THE DISTRICT COURT OF THE SIXTH JUDICIa  DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
DARREN G. KUHN, an individual, SCHEI 
DEVELOPMENT CORPORATION, an Idaho 
corporation, ROGER J. SCHEI, an individual, 
and FRANCES R. SCHEI, an individual, 
Plaintiffs, 
vs. 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey Corporation, 
COLDWELL BANKER LANDMARK, INC. 
m a  LANDMARIS REAL ESTATE INC., an 
Idaho corporation d/b/a KELLER WILLIAMS 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an Idaho 
corporation, HARRIS APPRAISALS, INC., an 
Idaho corporation, KELLY FISHER, an 
individual, TODD BOHN, an individual, 
JOHN MERZLOCK, an individual, RONALD 
BITTON, an individual, and WAYNE 
HARRIS, an individual, 
Defendants. I 
Case No. CVOC-00-02226A 
AFFIDAVIT FOR DEFAULT 
G /  
AFFIDAVIT FOR DEFAULT - 1 
98-1 89.21 
STATE OF IDAEIQ ) 
) ss. 
County of Efamock ) 
Bron M. Rammell and Noman G. Reece, Jr., being first duly sworn upon oath, depose and 
state as follows: 
1. We are citizens ofthe United States, residents of Idaho, and over the age of 2 1 years. 
2. Mr. Rmmell is the attorney for PlaintiE, Darren C. Kuhn. Mr. Reece is the attorney 
for Plaintiffs, Schei Development Company, Roger J. Schei and Frances R. Schei. Counsel make 
this joint affidavit on behalf of all Plaintiffs. 
3. Tbe complaint and summons were served on the Defendants, Wayne Harris and 
Harris Appraisals, Inc., more than twenty (20) days prior hereto, as appears on the returns of the 
Y process server, attached hereto or filed herewith. 
4. The time within which said Defendants may answer or otherwise move as to the 
complaint has expired. 
5. Defendants, Wayne Harris and Harris Appraisals, Inc., have not answered or 
otherwise moved, and the time to answer or otherwise move has not been extended. 
6. The relief sought by the Plaintiffs is for damages arising from a real estate 
transaction. 
7. The Defendants are not infants, nor incompetent persons; nor are Defendants in the 
military service of the United States; 
8. The default of Defendants Wayne Harris and Harris Appraisals, Inc. has been entered 
or will be entered contemporaneously herewith for failure to plead or otherwise defend. 
AFFIDAVIT FOR DEFAULT - 2 
98-1 89.21 
DATED this 
SUBSCMBED AND SWO 
SUBSCRIBED AND SWORN to before me this IS& day of May, 2001. 
Expires 6 - 7Ad3 
V 
AFFIDAVIT FOR DEFAULT - 3 
98- 189.2 1 
IN THE DISTIUCT COURT OF THE SIXTH m I C I A L  I31 
OF THE, STATE, OF IDAHO, IN AND FOR TEE COUNTS 0 
D-N G. K U m ,  an individual, SCHEI 
DEVELOPMEW COUORATION, an Idaho 
corporation, ROGER J. SCHEI, an individual, 
and FRANCES R. SCHEI, an individual, 
Plaintiffs, 
GOLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey Corporation, 
COLDWELL BANKER LANDMARK, PNC. 
n/Ma LANDMARK REAL ESTATE INC., an 
Idaho corporation d/b/a KELLER WILLIAMS 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, PNG., an Idaho 
corporation, HARRIS APPRAISALS, INC., an 
Idaho corporation, KELLY FISHER, an 
individual, TODD BOHN, an individual, 
JOHN MERZLOCK, an individual, RONALD 
BITTON, an individual, and WAYNE 
HARRIS, an individual, 
Defendants. I 
Case No. CVOC-00-02226A 
CLEW'S  DEFAULT 
In this action, the Defendants, Wayne Harris and Harris Appraisals, Inc., having been 
regularly served with process, and having failed to timely appear and answer the complaint on file 
herein, and the time allowed by law for answering the same having expired, the default of said 
Defendants in the premises is hereby entered according to law. 
CLERK'S DEFAULT - 1 
98-1 89.24 
DATED this _b5 day of May, 2001. 
CLERK'S DEFAULT - 2 
98-1 89.24 
David C. Nye 
MERRILL & MERRILL, CHARTERED 
109 North Arthur - 5th Floor 
P.O. Box 991 
Pocatello, ID 83204-0991 
(208) 232-2286 
(208) 232-2499 Telefax 
Idaho State Bar if3678 
Attorneys for Defendants Coldwell Banker Real Estate Corporation, Coldwell Banker Landmark 
dba Keller Williams, Kelly Fisher, Todd Bohn, and John Merzlock 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR BANNOCK COUNTY 
D A m N  G. KUHN, an individual, SCHEI ) Case No. CVOC-00-02226A 
DEVELOPMENT CORPORATION, an Idaho ) 
corporation, ROGER J. SCHEI, an individual, ) 
and FRANCES R. SCHEI, an individual, ) 
1 
Plaintiffs, 1 
t ) COLDWELL BANKER m A L  VS. ) ESTATE CORPORATION'S 
) AMENDED ANSWER TO 
COLDWELL BANKER REAL ESTATE ) COMPLAINT 
CORPORATION, a New Jersey Corporation, 1 
COLDWELL BANKER LANDMARK, INC. ) 
n/Wa LANDMARK REAL ESTATE INC., an ) 
Idaho corporation d/b/a KELLER WILLIAMS ) 
REALTY EAST IDAHO, PROFESSIONAL j 
FSCROW SERVICES. INC., and Idaho 1 
corporation, HARRIS APPRAISALS, INC., and ) 
Idaho corporation, KELLY FISHER, an ) 
individual, TODD BOICN, an individual, JOIm ) 
MERZLOCK, an individual, RONALD 1 
BITTON, an individual, and WAYNE HARRIS, ) 
an individual, 1 
1 
Defendants, ) 
Amended Answer to Complaint 
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Defendant, Goldwell Banker Real Estate Corporation, a California Corporation, hereby 
adopts and joins the Answer previously filed by the Defendmts, Coldwell Banker Landmark, Inc. 
nMa Landmark Real Estate, Inc., dlblaKeller Williams Realty East Idaho; Kelly Fisher; Todd Bohn; 
and John Merzlock, except as stated below. 
As to Paragraph 4 of PlaintiffsTomplaint, Coldwell Banker Real Estate Corporation, a 
California Corporation, denies that it is a New Jersey Corporation, admits that Goldwell Banker 
Landmark, Inc. is a franchisee of Coldwell Banker Real Estate Corporation, doing business in Idaho, 
and lacks sufficient knowledge or information to form a belief as to the truthfulness of the remaining 
allegations of Paragraph 4 and therefore denies the same. 
ADDITIONAL AFFIMATIVE DEFENSE 
Goldwell Banker Real Estate Corporation is the franchisor of Coldwell Banker Landmark. 
Each Coldwell Banker office is independently owned and operated. Coldwell Banker Landmark is 
ra an independent contractor of Coldwell Banker Real Estate Corporation. There is no agency 
'M relationship, partnership, or joint venture between the Franchisor and Franchisee. 
Re elf 
DATED this & day of &, 2001. 
MERRILL & MERRILL, CHARTERED 
Attorneys for Coldwell Banker Real Estate 
Corporation, Goldwell Banker Landinark dba 
Keller Williams, Kelly Fisher, Todd Bohn, 
and John Merzlock 
Amended Answer to Complaint 
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CERTIFICATE OF SERVICE 
I, David C. Nye, the imdersigned, one of the attorneys for the Defeiidmt, in the above- 
referenced matter, do hereby certify that a true, full and correct copy of the foregoing Coldwell 
Banker Real Estate Corporation's Amended Answer to Complaint was this ZIA day of M y ,  2001, 
senled upon the following in the manner indicated below: 4 ~ ~ w j - l  
Bron Rammell 
Dial, May cX Rm~mell 
P.O. Box 3'70 
Pocatello, Idaho 83204 
Norman G. Reece, P.C. 
Attorney at Law 
15 1 North 3rd Avenue, Suite 204 
Pocatello, Idaho 83201 
Thomas J. Holmes 
Jones, Chartered 
P.O. Box 967 
Q2 Pocatello, Idaho 83204-0967 
b 
Amended Answer to Complaint 
4 109: Amended.Answer.Complaint 
U.S. Mail 
Wand Delivery 
L] Overnight Delivery 
U Telefax 
IjJ U.S. Mail 
L] f Iand Celivery 
U Overnight Delivery 
U Telefax 
hQ U.S. Mail 
U Hand Delivery 
U Overnight Delivery 
U Telefax 
David C. Nye 
ROBERT L . CROWLEY, JR . 
Attorney at Law 
102 North Clark Street 
P.O. Box 387 
Rigby, ID 83442 
(208) 745-6656 
Idaho State Bar #2087 
Attorney for Harris Appraisals, Inc . 
IN THE DISTRICT COURT OF THE SEVENTH JTJDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
DAEiREN G. K W ,  an individual, 1 
SCHEI DEVELOPMENT CORPORATION, an ) 
Idaho corporation, ROGER J. SCHEI, ) 
an individual, and FRANCES R. 1 Case No. CVOC-00-02226C 
SHEI, an individual, 1 
ANSWER 
Plaintiffs, 1 
1 
-vs - 1 
1 
COLDWELL BANKER REAL ESTATE 1 
CORPORATION, a New Jersey 
Corporation, COLDWELL BANKER 1 
bq 
LANDMK, INC. n/k/a LANDMARK 1 
REAL ESTATE, INC,, an Idaho 1 
corporation d/b/a KELLER WILLIAMS 1 
REALTY EAST IDAHO, PROFESSIONAL 1 
ESCROW SERVICES, INC., an Idaho 1 
corporation, HARRIS APPRAISALS, 1 
INC., an Idaho corporation, KELLY ) 
FISHER, an individual, TODD BOHN, ) 
an individual, JOHN MERZLOCK, an ) 
individual, RONALD BITTON, an 1 
individual, and WAYNE HARRIS, an 1 
individual, 1 
1 
Defendants. 1 
) 
COME NOW Harris Appraisals, Inc. and Wayne Harris and answer 
the plaintiffs' Complaint as follows: 
Plaintiff's Complaint fails to state a cause of action against 
ANSWER 
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said defendants upon which relief can be granted. 
11, 
Said defendants deny each and every allegation of plaintiffs' 
Complaint except as may be hereinafter specifically admitted, 
111. 
Regarding Paragraphs 1, 2, 3, 4, 5, 7, 8, 9, 10, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 
50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 61, 62, 63, and 64: Said 
defendants have no sufficient knowledge or information to form a 
belief as to the truth of such averments and accordingly deny the 
same. 
IV. 
Piv 
Said defendants admit the allegations of Paragraph 6 of 
With regard to Paragraph 11 of plaintiff's Complaint: Said 
Defendants admit that Wayne Harris is a resident of Jefferson 
County, Idaho, and that he is the owner of Harris Appraisals. 
. 
~egardingparagraphs 31, 66, 67, 69, 70, 71, 73, 74, 76, 77, 
79, 79, 80, 82, 83, 85, 86, 88, 89, 90 and 91: Said defendants 
deny the allegations of said Paragraphs as they may pertain to said 
defendants. 
VII. 
Said defendants deny the allegations of Paragraph 65 of 
ANSWER 
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plaintiffs' Complaint. 
VIII. 
Regarding Paragraphs 60, 68, 72, 75, 78, 81, 84 and 87: Said 
defendants admit and deny the allegations thereof as hereinabove 
set forth. 
TIVE DEFENSE 
As and for a First Affirmative Defense, Defendants Harris 
Appraisals, Inc. and Wayne Harris state and allege that the venue 
for the above-entitled matter as it pertains to said defendants is 
in Jefferson County, Idaho. 
SECOND AFFIRMATIVE DEFENSE 
As and for a Second Affirmative Defense, said defendants state 
and allege that there is no privity of contract between the 
plaintiffs and the said defendants. 
Said Defendants have been required to incur and will be 
required to incur attorney fees and costs in defending the above- 
entitled matter and are entitled to an award of their reasonable 
attorney fees and costs pursuant to I.C. S S  12-120 and 12-121, and 
I.R.C.P. 54. 
THIRD AFFImTIVE DEFENSE 
As and for a Third Affirmative Defense, said defendants state 
and allege that no contractual arrangement existed between said 
defendants, or either of them, and Coldwell Banker. 
WHEXEFORE defendants, Harris Appraisals, Inc. and Wayne Harris 
pray that the plaintiffsf Complaint be dismissed as it pertains to 
said defendants; that the plaintiffs take nothing thereby as it 
ANSWER 
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relates to said defendants, that said defendants be awarded their 
reasonable attorney fees and costs; and that the said defendants be 
awarded such other and further relief as to the Court shall seem 
just and equitable. 
DATED this 
's-72 &- L, 
day of f k t m b e r ,  2001 .  
ANSWER 
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CERTIFICATE OF SERVICE 
HEREBY CERTIFY that duly licensed attorney the 
State of Idaho, resident of and with my office in Rigby, Idaho; 
that I served a copy of the following described pleading or 
document on the attorney listed below by hand delivering, by 
facsimile transmission (Fax) , mailing with the correct 
postage thereon, a true and correct copy thereof on the 5th day of 
November, 2001. 
Hand Delivering Mailing Facsimile 
DOCUMENT SERVED: ANSWER 
Attorneys Served: Bron M. Rammell, Esq. 
P.0, Box 370 
Pocatello, ID 83204 
Norman G .  Reece, Esq. 
151 North 3rd Avenue, Suite 204 
Pocatello, ID 83201 
David C. Nye, Esq. 
P.O. Box 991 
Pocatello, ID 83204 
Thomas J. Holmes, Esq. 
P.O. Box 967 
Pocatello, ID 83204 
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Thornas J. Holrnes (ISB Ji. 2448) 
Mattbetv 0. Pappas (ISE3 # 6 190) 
JONES, CHMTERED 
203 South Garfield - P.O. Box 967 
Pocatello, Idaho 83204 
(208) 232-591 1 
(208) 232-5962 (Fm) 
Attorneys for Defendant Ronald Bitton 
IN THE DISTMCT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
) 
D A W N  G. KUHN, an individual, SCHEI 1 
DEVELOPMENT CORPORATION, an Idaho ) 
corporation, ROGER J. SCHEI, an individual, ) CASE NO. CVOC-00-02226A 
and FRANCES R. SCHEI, an individual, ) 
) 
Plaintiffs, ) 
) AFFIDAVIT OF RONALD BITTON 
VS. ) 
1 P 
t COLDWELL BANKER REAL ESTATE ) 
CORPORATION, a New Jersey Corporation, ) 
COLDWELL BANKER LANDMARK, INC. ) 
n/Wa LANDMARK REAL ESTATE INC., an ) 
Idaho Corporation d/b/a KELLER WILLIAMS ) 
REALTY EAST IDAHO, PROFESSIONAL ) 
ESCROW SERVICES, INC., an Idaho 1 
Corporation, KELLY FISHER, an individual, ) 
TOBD EOXN, an indikidual, JOHN 1 
MEWLOCK, an individual, RONALD ) 
BITTON, an individual, and WAYNE HARRIS, ) 
an individual, ) 
) 
Defendants. ) 
STATE OF IDAHO ) 
:ss 
County of Bannock ) 
AFFIDAVIT OF RONALD BITTOIV - 1 
\6\~erv&tr\CivilU<uhn & Schei v Coldwell & Biaon\Afiidavir of Ronald Bidon wpd 
RONALD BITTON, being first duly sworn, deposes and says: 
1. I am a resident of Pocatello, Bannock County, Idaho. 
2. 1 have reviewed the deposition of Darren Kuhn, particularly pages 68 and 69, where Mr. 
Kuhn says I called Kelly Fisher, copies of which are attached to this Affidavit. 
3. 1 never had a telephone co~iversation with Kelly Fisher of Coldwell Banker with Dmen 
Kuhn present regarding the ageenlent prepared by Bron M. Rammell. 
DATED this day of -? 200 1 
SUBSCIUBED AND SWORN to before me this day of' 01. 
AFFIDAVIT OF RONALD BITTON - 2 
\@erverisnatt\C~v~l:Kul~n & Sche~ v Coldwell & B~ttonLi\EEidav~t of Ronald Bltton apd 
{Deposition Exhibit No. 23 marked for I A. I don't know for sure. 
2 Q. You say that &ere was a klcphone conversation 
3 Q. Isn't that the letter? 3 placed by Ron to Kelly that night when you were in Ron's 
5 Q. And it 's dated January 20, 1998? 
6 A. Yes, it is. 6 Q. And in your answers to intcmogatories you say 
8 to that date? 8 agreement Bron sent. 
9 A. No, this is the letter. 
I 1 A. Yes, because it was agreed to well before 
17 Ron replied I am sure dot dot dot that Kelly had signed 
MR. RAMMELL: Just by way of clarification, are 
19 you talking about the agreement or the letter? 
MR. NYE: I am talking about the letter. Q. What did he say in those dots? 
21 Q .  You never saw the agreement until the lawsuit A. Just reassuring me that evewing  had been 
22 started, right? taken care of and everything was just waiting for me to 
23 A. Right, I just knew what Bron told me it was 
? - 
C ' 
1 cnnfinn the deal with Coldwell Banker and Kelly to ensure 
5 A. I didn't hear Kelly. All I heard was Ron say I 
7 that he was going to send the agreement over to be 7 wants to know if you have signed the agreement with 
8 Kelly, he said you have, okay, end of conversation. I 
9 Q .  Bron was going to scnd it to Kelly. 9 said, -well, if he signed, okay. 
1 1  Q. Do you know if that ever took place? 
12 A. It did later but they wouldn't sign it, after I 
13 had already signed it at Ron Bitton's office. 
14 Q. In January it took place? 
17 office took place, what day? 
18 A. Not for sure. 
19 Q .  Do you have an estimate? 
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Thomas J. Holmes (ISB # 2448) 
Matthew 0. Pappas (ISB # 6190) 
JOmS, CISWTENL) 
203 South Garfield - P.O. Box 967 
Pocatello, Idaho 83204 
(208) 232-591 1 
(208) 232-5962 (fax) 
Attorneys for Defendant Ronald Bitton 
IN THE IIISTMCT COURT OF THE SIXTH JUDICIAL DISTJXICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
) 
DARREN G. KUHN, an individual, SCHEI 1 
DEVELOPMENT CORPORATION, an Idaho ) 
corporation, ROGER J. SCHEI, an individual, ) CASE NO. CVOC-00-02226A 
and FRANCES R. SCHEI, an individual, ) 
) 
Plaintiffs, 1 
) AFFIDAVIT OF THOMAS J. 
VS. ) HOLMES 
) 
COLDWELL BANKER REAL ESTATE ) 
CORPORATION, a New Jersey Corporation, ) 
COLDWELL BANKER LANDMARK, INC. ) 
n/Wa LANDMARK REAL ESTATE INC., an ) 
Idaho Corporation d/b/a KELLER WILLIAMS ) 
REALTY EAST IDAHO, PROFESSIONAL ) 
ESCROW SERVICES, INC., an Idaho ) 
Corporation, KELLY FISHER, an individual, ) 
TODD BOHN, an individual, JOHN ) 
MEWLOCK, an individual, RONALD ) 
BITTON, an individual, and WAYNE HARRIS, ) 
an individual, ) 
) 
Defendants. ) 
STATE OF IDAHO ) 
:ss 
County of Bannock ) 
AFFIDAVIT OF THOMAS J. HOLMES - 1 77 
\El~ervwb\CinlKuhn & Schei v Coldwell & BittonkEdavit of Thomas J Holmes wpd 
I, Thomas J. Holrnes, being first duly sworn upon my oath, depose and say: 
Your Affiant is a citizen of the United States, a resident of Bannock County, Idaho, of legal 
age, and competent to be a witness. 1 am an attorney licensed to practice law in the State of Idaho, 
am counsel of record for the Defendant, Ronald Bitton herein, and if called upon to testify, could 
testify to the following, all of which are within my own personal knowledge: 
1. Attached hereto, is a partial copy of the transcript of testimony from the oral 
deposition of Damn C. Kuhn on September 18,2001 wi Exhibits 23 and 27 
~ h o m d .  Holmes 
h4 
I, SUBSCIUBED ALND SWORN to before me this day of December, 200 1. 
V Commission expires: 
AFFIDAVIT OF THOMAS J. HOLMES - 2 
\S\~erverhau\C~v~lKuhn & Sche~ v Coldwell & B~ltonkfkidav~t of Thomas J Holmes wpd 
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1 siped at h & c a n  yet, 
2 Q. You had not closed. 
3 A Had not closed. 
4 Q. F d m  down in your answer to Intmogatoq 
5 No. 5 you refer to a me~ng where all parties wen: 
6 present, Todd and John massum3 Scheis and ns thcg would 
7 make it work no m&r what. Do you recaU where that 
8 m e ~ n g  took place? 
9 A. It was at Coldwell B d e r .  
10 Q. Do you recall when i t  took place? 
11 k It was at night somethe, probably 9:00. 
12 Q. Before or after the closing -- 
3 A. Before. 
4 Q. Before the closing, 
5 A.Yes. 
6 Q. Pirho was p ~ s e n t ?  
7 A. JusttheScheis,mywJfeandI,JofinandTodd, 
8 and I believe Kelly was there, too. 
9 Q. No attorneys? 
0 A. No attorneys. 
1 Q. Mike Johnston, was he them? 
2 A. No, he wasn't the broker yet. 
23 Q. Then you say Todd informed us Scbeis could not 
24 qualify for the loan they had applied for to purchast 
25 Mountain Park. Pirhen did that take place? 
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1 A. I couldn't tell you exactly -- 
2 Q. Before the closing? 
3 A. It was before the closing, yes. 
4 Q. You say at some point prior to closing Manning 
5 Lane, I was told we would have to close Mountain Park at 
6 Ron Bitton's office instead of First American. What was 
7 your understanding as to why that had to happen that way? 
8 A They just said that Ron handled the trade 
9 aspect of it. 
10 Q. They being -- 
11 A. Coldwell Banker. And I think I was still 
12 talking to Todd at the t h e ,  I think he is the one that 
13 told me that. 
14 Q. So you closed Manning Lane at First American. 
15 A. Yes. 
16 Q. Then you went to Ron Bitton's office regarding 
17 Mountain Park? 
18 A. No - well, yes, but not the same day. 
19 Q. Not the same day. 
20 A Yes. 
21 Q. Prior to going to Ron Bitton's office you had 
22 spoke to Bron about this whole situation? 
23 A. Yes. 
24 Q. You still had not closed on Manning Lane? 
Page 64 
1 Q. So somebe  bemeen whea you closed on Manning 
2 Lane and you went to Ron BiMon's, you met with Bron. 
3 k yes. 
4 Q. 1s that the first time you met with him 
5 =garding this &ansaction? 
6 A. Yes. 
7 Q. And Bron told you not to sign anything until he 
8 contacted Coldwell Banker? 
9 A. When I f i s t  mentioned it to him, he said bring 
10 me the docments, let me look at it. I did that, and 
1 1  then, yeah, he said don't sign anythmg until I talk to 
12 Coldwell Banker. 
13 Q. Then you say, we waited approximately two 
14 weeks. Pirhy were you waiting the two weeks? 
15 A. Because Bron was trying to get an agreement 
16 with Coldwell Banker because he didn't like the way that 
17 the documents were written up. 
18 Q. Then it says, after you waited approximately 
19 two weeks, it says Bron called Kelly and an agreement was 
20 reached. 
21 Ayes .  
22 Q. Are you saying that agreement was reached 
23 during the two weeks or after the two weeks? 
24 A. During. 
25 Q. Did you personally ever talk to anybody at 
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1 Coldwell Banker about this agreement? 
2 A. No. 
3 Q. Bron did all of that? 
4 A. Bron did all of that. 
5 Q. Did you see that agreement in writing at any 
6 time prior to going to Ron Bittonfs office? 
7 A. No. 
8 Q. Did you ever see it in writing? 
9 A. No, not until later. 
l o  Q. How much later? 
11 A. Just when all the litigation started. 
12 Q. After the litigation. 
13 A. Yes. 
14 Q. So you never signed off on an agreement? 
15 A. No, I talked to Bron on the phone and he told 
16 me we had one, he said they had agreed. 
17 Q.Verbally. 
18  yes. 
19 Q. Then it says the agreement as explained by Bron 
20 to me at that time is in a letter from Bron to Kelly 
21 dated January 20, 1998. Did you see that letter of 
22 January 20, 1998, back in January? 
23 A. No. I believe the letter was written well 
24 before then. 
125 A. Yes, we had already closed on Manning Lane. (25 MR. NYE: Let's mark this. 1 
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1 (Deposit-ion Exhibit No. 23 ma.rlced for 
z iderttification.) 
3 Q. Isn't that the letter? 
4  yes. 
5 Q,  And it's dated January 20, 1998? 
6 A. Yes, it is. 
7 Q. There wasn't any letter that you b o w  of prior 
s to that date? 
9 A. No, this is the letter. 
l o  Q. You think that was written before January 20? 
r I A. Yes, because it was agreed to well before 
12 January 20. 
13 Q. But you never saw it before that date? 
14 A.No. 
1 5  Q. And you don't know if it was ever sent out 
16 before that date? 
17 ANo.  
18 MR. RAMELL:  Just by way of clarification, are 
19 you talking about the agreement or the letter? 
20 MR. WE: I am talking about the letter. 
21 Q. You never saw the agreement until the lawsuit 
22 startcd, right? 
23 A. Right, I just knew what Bron told me it was 
24 mcaning. 
25 Q. You say that you were waiting for Bron to 
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I A, I don't know for slue. 
2 Q. You say that there was a telephone eonversaGon 
3 placed by Ron to Kelly t h t  w t  when you were in Ron's 
4 office. 
5 A y e s .  
6 Q. And in your answers to intenogatories you say 
7 you told Ron I can't sign unless Kelly has s h e d  the 
8 a g e e m n t  Bron sent. 
9 A, Yes. 
l o  Q. At that point in time you donf t know if the 
I 1 ageement had actually been sent, do you? 
12 A. I assumed that it had, because it had been so 
13 long. 
14 Q. So you made an assumption, but you didn't h o w .  
15 A. Right. 
16 Q. It  was late in  the day, adding to the pressure. 
17 Ron replied I am sure dot dot dot that Kelly had signed 
18 it. 
19 A. Yes. 
20  Q. What did he say in those dots? 
21 A. Just reassuring me that everyhng had been 
22 taken care of and everyhng was just waiting for me to 
23 sign. 
24 Q. Then he called Kelly -- 
25 A. Yes, and I said, well, are you sure he has 
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1 confirm Ihe deal with Goldwell B a k  and Kelly to ensure 
2 that liability on Mountain Park would end when we signed. 
3 Bron told me that we would work out the deal with Kelly 
4 and Kclly had or was getting an agreement to sign. What 
5 does that mean had or was getting? 
6 A. That Bron had come to an agreement with him and 
7 that he was going to send the agreement over to be 
s signed. 
9 Q. Bron was going to send it to Kelly. 
l o   yes. 
1 1  Q. Do you know if that ever took place? 
12 A. It did later but they wouldn't sign it, after I 
13 had already signed it at Ron Bitton's office. 
14 Q. In January it took place? 
1s A. I guess so, yes. 
16 Q. You don't know when this meeting in Ron's 
17 officc took place, what day? 
18 A. Not for sure. 
19 Q.Doyouhaveanestimate? 
20 A. Approximately two weeks after we closed 
21 Manning, would be my estimate. 
22 Q. It would probably be the date that is on the 
23 onc documcnt -- there was no date on it, it said October 
24 blank 1997. SO sometime in October, you think, or do you 
25 know? 
Page 69 
I signed, and he said let's call him to make sure. I said 
2 okay, fine. He called him up -- he said he is still 
3 here, he called him up on the phone -- 
4 Q. Did you hear Kelly's end of the conversation? 
5 A. I didn't hear Kelly. All I heard was Ron say I 
6 have the Kuhns here, they have come in to sign and he 
7 wants to know if you have signed the agreement with 
8 Kelly, he said you have, okay, end of conversation. I 
9 said, well, if he signed, okay. 
10 Q. And then you signed. 
I 1 A. Then I signed, yes. 
12 Q. Then a few days after that you saw Bron and he 
13 told you that there had not been an agreement signed? 
14 A. Yes, I told Bron that I had signed, and he said 
15 no, they haven't signed it yet. He said they agreed to 
16 it but they haven't signed it yet. 
17 Q. Then it says, During a meeting with everyone 
18 involved, Kelly claimed he never intended to sign. When 
19 did that meeting take place? 
20 A. I think that was when we were trying to hammer 
21 out a deal or something with all of the attorneys. That 
22 was much later. 
23 Q. Now, have you paid Coldwell Banker a eommksior 
24 for selling the Mountain Park home? 
25 A. No. I refused to. 
BUCHANAN REPORTING SERVICE, PO BOX 4173 
POCATELLO, IDAHO 83205 - 208-233-08 16 4 0 
Page 66 - Page 69 
$- Page 71 
I (Short recess.) 
2 Q. I am looking again at your answers to 
3 interrogatories, specifically answer to Inknogatory No. 
4 2, and that's the question where I asked you the people 
5 that you were going to call as a factual witness in the 
1 Scbeis would make and stuff like that, 
2 Q. Have you spoken to her? 
3 A. No -- I have talked to her -- what do you mean 
4 by T spoke to her? 
5 Q. About what she could testify about in this 
7 wait until tfie house officidly sold. 
9 paid for the sale of Mountain Park? 9 A Just from taUring to her about balances on 
Page 73 
I about ethics and stuff. 
2 Q. How long have the two of you been living 
3 together? 
4 A. A year and a half. 
5 Q .  Has she ever come home and told you that she 
-. 
11 Q. Have you sold the Mountain Park home? 
12 A No. 
13 Q. 'CVbo owns i t  today? 
14 A. It got foreclosed on and somebody else 
15 purchased it from the bank. 
16 Q. Did they receive enough money at the 
17 fo-recloswe sale to cover your m o e a g e ?  
18 A. NO. 
19 Q. What was the deficit, do you know? 
2 0  A. 1 b e k e  it was around, I think it was just 
21 under $20,000. 
22 Q. Was that the principal or did that include 
23 attorney fees and everything? 
24 A. I couldn't tell you for sure. 
25 MR, RAMhGLL: Could we take a break? 
. 
. 
- 
: 
1 I Q. Gale Taylor, the same thing, she is a secretary 
12 at Professional Escrow Services? 
13 A y e s .  
14 Q. You are not aware of any specific personal 
15 knowledge she has about this case? 
16 A No. 
17 Q. Kathy Beesley, that's the lady living with you? 
18 A. Yes. 
19 Q. It also says she is an employee of defendants. 
20 Which defendants? 
21 A. Coldwell Banker. 
22 Q. Is she a secretary there? 
23 A. No, she is a realtor. 
24 Q. Have you discussed the case with her? 
25 A. Not specific, no, I had asked her questions 
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6 case. There is a lot of them on there I have no clue who 
7 they are, so I need to go through them quickly with you. 
8 A. Okay. 
9 Q. Kathy Rommell, Anita Gibson, Danni Nelson? 
10 A. Just secretaries at Coldwell Banker at the 
11 time. 
- 1 2  Q. What is it that they could ta& about? 
13 A. They handled all the papers and stuff and would 
14 have known the conversations between the broker and -- 
15 Q. They were present during conversations -- 
16 A. I would assume that the broker would be telling 
17 them what to do with the papers. 
18 Q. Have you spoke to any of them to see what they 
19 know? 
20 A. No. 
21 Q. Clydene Despain, who is that? 
22 A. She is the head secretary at Professional 
23 Escrow. 
24 Q. The same thing, she would no about paperwork? 
25 A. Yes, she took in like the payments that the 
6 has had any conversations with any of the parties in this 
7 lawsuit about the lawsuit or the facts that led up to it? 
8 And I am speaking specifically of Kelly Fisher, Todd 
9 Bohn -- 
lo A. She has never spoken to Kelly and I don't 
1 1  believe John has ever said anything to her. Todd would 
12 make off-the-wall remarks just about he was just trylng 
13 to help me out and stuff like that. He was basically 
14 telling her that he was a nice guy and stuff like that. 
15 Q. Stephanie Bohn, that would be Todd's ex-wife? 
16 A. Yes. 
17 Q. Howard Larsen, who is he? 
18 A. Just a personal friend of myself. 
19 Q .  Would he have any personal knowledge of the 
20 transaction? 
21 A. No, just while we were going through it, what I 
22 was relaying to him what I was doing. 
23 Q .  All he could ta& about is information you told 
24 h. 
25 A Yes. 
1 Q, So you havm't paid anflhg on the promiss 1 A. I assme; I wouldn't b o w .  
2 note, have you? h4R NYE: I don? have any other questions at 
E M A R O N  
5 Mmning Lane, that's the one you are living in? 5 BY MR. ROLMES: 
6 Q.  You indicated your credit was d a a g e d  by the 
7 Q. And YOU an: c-nt on that one? 7 Scheis failing to pay the Mountain Park mortgage that you 
8 were responsible for. 
9 Q. Mountain Park has bwn foreclosed. 
- 
* 
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12 you for the deficiency on that one? 
13 k Yes. 
14 Q .  Have they got a j u d p m t  against you? 
15  yes. 
16 Q. Have they executed on that judgment? 
17 k I'm not sure what you mean by that. 
18 Q. Have they seized any of your assets? 
19 A No. 
20 Q. Do you have any agreement with them as to how 
21 that's going to be paid? 
22 A. I believe so. 
23 Q. What is the agreement? 
24 A. What do you mean by what's the agreement? The 
25 dollars or -- 
C ~ Y  Page 103 
1 Q. Just the whole agreement. What is the 
2 arrangement you have with them, with the mortgage 
3 company? 
4 A. We are going to pay them $6,000. 
5 Q .  And that will be payment in full? 
6 A. Yes. 
7 MR. W L L :  And, Dave, I can represent since 
8 we last talked, I can represent that I have now completed 
9 those things and I'll be glad to give you a copy of those 
10 documents. That's just something that has come up since 
11 the last time we visited, But in mitigation efforts we 
12 have been able to take care of the deficiency to some 
13 extent. 
14 Q. So this $20,000 deficiency judgment we talked 
15 about earlier will be null and void if you pay the 
16 $6,000? 
17 A. Yes. 
18 Q. What are the terms for paying the $6,000? 
19 k What do you mean by the terms? 
20 Q. When are you supposed to pay it. 
21 A. I have already paid it. 
22 Q. It's already been paid. 
23 k Yes. 
24 Q. Have they satisfied their judgment, then, filed 
25 a satisfaction of judgment? 
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10 Q. Is that the only credit problem you have had? 
12 Q. So if we ran a credit report, you would have 
13 what would be a clean credit report except for that? 
14 Ayes .  
15 Q. Would your wife be in the same situation? 
16 A. You mean my ex-Wife? 
17 Q. Yes. 
18 A. The same situation meaning -- 
19 Q. Would she have clean credit, also? 
20 A. I have no idea. 
21 Q. What about prior to your divorce, would she 
22 have had clean credit? 
23 A. Yes. 
24 Q. I noticed on Exhibit No. 13, which was her 
25 handwritten note of the items that needed to be repaired 
Page 105 
1 on Manning Lane that up in the upper right-hand comer 
2 there is a notation about Dial, Looze & May and Bron 
3 Rammell. Do you know when she wrote that on there? 
4 A. I can tell you I wouldn't know when she wrote 
5 it. I am wondering if it's even in her writing. I have 
6 no idea when she would bave wrote that in there. 
7 Q.  That is her handwriting? 
8 A. I believe it is, yes. 
9 Q. When did either of you, either you or your 
10 ex-wife first contact any lawyer on this transaction? 
1 1 A. I couldn't give you the exact date but it was 
12 after we had signed on Manning, after we had closed 
13 Manning. 
14 Q. And was that lawyer that was contacted Bron? 
15 A. Yes. 
16 Q. Now, when you were sitting in Ron Bitton's 
17 office, you indicated that he called Kelly Fisher on the 
18 phone. 
19 k Yes. 
20 Q. And you couldn't hear Kelly's side of the 
21 conversation, correct? 
22 A. No. 
23 Q. Did Ron Bitton ask Kelly, did you hear Ron 
24 Bitton ask Kelly if he had signed an agreement? 
25 A. Yes. 
BUCHANAN REPORTING SERVICE, PO BOX 4173 
.- 
4 BY hfR. REECE: 
5 Q .  That he had signed an agreement? 5 Q. At the time of the defaults that you a ~ b u k d  
6 A. He sccmed pretty emphatic, he said yes. 6 to the Scheis, was &re a n m g  that preclukd you from 
8 A. W e n  I talked to Bron a few days later. 8 A Yes, I was going through -- I just didn't have 
I 2 A. I don't believe so. 
13 Q. Did you do an*ing as a result of that? MR. REECE: Nothing further. 
14 A. I don't think so, I think I just let Bron MR. NYE: I have no furher questions. 
(Witness excused at 11 :50 a.m.) 
MR. WOLMES: Could we mark this, please. 
(Deposition Exhibit No. 27 marked for 
p " n >  
- '. 
B 
3 with the way the equity was supposed to be transfened or 
4 not transferred. 
5 Q. Can you explain that any more? 
6 A. Just that the warranty deeds or whatever was 
7 meant to show the banks so we could get the loan, I 
8 guess. I'm not sure how the terminology works. 
9 Q. So was the warranty deed that was being shown 
l o  the banks not a real document, then? 
5 I 
- Page 109 
3 I, PAUL D. BUCHANAN, CSR #7 and notary public 
4 in and for said county and state, do hereby certify that 
5 the facts as stated by me in the caption hereto are true; 
6 the above and foregoing answers of the witness, 
7 DARREN G. KUHN, 
8 to the interrogatories as indicated were made before me 
9 by the said witness, after being first duly sworn to 
10 testify the truth, and the same were thereafter reduced 
Page 107 
1 of that letter means, what your understanding of it is? 
2 A. Well, my understanding is that it has to do 
11  1 A. Well, to the best of my understanding it was a 11 1 to typewriting under my direction; that the above and I 
STATE OF IDAHO 
1 1 =. 
2 County of Bannock ) 
12 foregoing deposition, as set forth in typewriting, is a 
13 full, true, and correct transcript of proceedings had at 
14 the time of taking said deposition. 
15 I further certify that I am neither attorney 
16 nor counsel for, nor related to, nor employed by any of 
17 the parties to the action in which this deposition is 
18 taken, and further that I am not a relative or employee 
19 of any counsel employed by the parties hereto, or 
20 financially interested in the action. 
21 GWEN UNDER My Hand and Seal of Office on this 
22 24th day of September, 200 1. 
23 
24 Rotary Pubiic In md for thc 
25 State of Idaho 
- 
b 1 
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12 real document but it was just something that they made us 
13 sign. 
14 Q. You thought you owned Manning Lane, correct? 
15 A. Yes. 
16 Q .  And you also thought Scheis owned Mountain 
17 Park? 
18 A. Yes. Maybe I am not understanding what a 
19 warranty deed is. 
20 Q .  Now, was Fuller the only person you dealt with 
21 on getting a loan? 
22 A. Yes. 
23 Q .  Didn't go to any other company? 
24 A. No, Todd worked with him a lot and said he was 
25 the best and he had gotten me my loan before on Mountain 
January 20, 1998 
RE: Kuhn Agreement 
- 
( Dear Kelly: 
Kelly Fisher 
Coldwell Banker 
PocateiIo Greek Rd. & Deon Dr. 
Pocatello, ID 83201 
Enclosed is a copy of the Agreement reached some time ago. I realize that since the Kuhn's 
signed the deed and the carpeting issue has been resolved, the Agreement is of limited use. However, 
the work was done, and in the event Schei does not purchase the home, the Agreement would be 
necessary. The formalized document takes care of any potential misunderstandings. Please sign the 
document and return it to me. I thank you for your cooperation in helping us resolve this matter. 
If you have any questions, please feel free to call. 
I Sincerely, 
B R\jj 
pc D. & f. Kuhn 
fisher1 .ltr (BR97-293) 
EXHIBIT 
TORNEYS 
T. F. Diai 
I. K. Looze 
C. C. May 
8. Rammell P 0 80x 370. Pocatello. Idaho 83104  Phone (208) 233-01 32 Facs~mtle  (208)  234-2961 
This hgeement is between Goldtt-ell Banker (herein "Cold~.~elln), and Darren and Jacquie K ~ h n  
(herein jointly "Kuhn"). 
RECITLS: kuhnpuichased a home located at Manning Lane, Chubbuck, Idaho. They thereupon 
commenced leasing their home on Mountain Park to Roger Schei. This transaction was arranged by 
Coldwell. 
.. Schei, in essence, is leasing &fountain Park with an option to purchase. It is understood that 
when Schei purchases, the proceeds will be applied as follows: 
I .  To the first Deed of Trust; 
2. To a second Deed of Trust made in the favor of Schei securing a promissory note of 
approximately $20,000; and 
3 Any remaining balance to Schei. 
If Schei does not purchase Mountain Park, Kuhn may suffer damages either from not being able 
to pay the second mortgage, the first mortgage becoming due as a result of the Kuhn's mortgage 
coming due, or some other unforeseeable reason. By this Ageement, Coldwell promises that Kuhn 
#? will not suffer any losses if Schei does not exercise his option of his right to purchase. 
NOTICE. At any time Kuhn either knows or has reason to believe that he will suffer damage because 
Schei is not purchasing Mountain Park, Kuhn will give written notice to Coldwell. Coldwell will have 
21 days from the date it receives the Notice to try and prevent damages from occurring. If it is not 
successfbl, then Kuhn shall have the rights set out in the following paragraph. 
REIR.ZBURSEI'UEW: If Schei fails to purchase Mountain Park, or damages occur to Kuhn as a 
result of or before Kuhn purchases hifountain Park then Coldwetl shall be responsible to reimburse 
Kuhn for those damages. 
1. The damages are all out of pocket expense, costs, attorney's fees, lost profits, or any other 
monies that Kuhn must pay, that he wouId not have had to if Schei would have exercised his 
option. 
2. The reimbursement will occur whether a lawsuit has or has not been instituted. 
SUBROGATION: If damages are incurred, Coldweil may step into the shoes of Kuhn and defend 
in Kuhn's name against any claims for damages. Any such defense must be reasonable and any 
additional costs or damages are to be paid by Coldwell. 
proi-;: , 
COLDWELL Bk'\rXER 
DATE 
DATE 
By: KELLY F I S m R  
DARREN K m -  
DATE 
DI;LZL, LOOZE & MAY om. 
Ron Bitton 
Profasionaf Escrow Services 
FAX 234-0551 
October 3 1, 1997 
I RE: Darren and Jacquie .Kuhn 
So that there is no misunderstanding, the warranty deed was not intended to be, and should nct 
be recorded without specific written authorization from the Kuhns or our  firm. 
We feel this transaction is, at best, out of the ordinary and the recording of that deed would 
compound probiems. 
. 
1 If you have any questions, plcnsc call. 
AS you are aware, our firm represents Darren and Jaquit: Kuhn. We understand that they 
signed a warranty deed to convey certain real property they own to Nr, Roger Schei. It is also our 
understanding that deed has not been recorded. 
BR'Y 
pc D. & 1' Kuhn 
ATTC.~RNC~S K. Fisher 
T. F. Utal 
bittonl .ltr (BR97-293) 
U. ~amnwll  P 0. Box 3 3 ,  Pocarello [&ha 8 1201 Phone (203) 233-01 3 2  Fx~-r~rn~le (208) 234-2QhI 
7s 
F- 1 1- L s 
1 b r  r- 
David 6. Nye - , / $ 1  1 i 
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109 Adhur - oor 
P.O. Box 991 31 113 
Pocatello, ID 83204-099 1 
(208) 232-2286 - -----_I 
- t C" (208) 232-2499 Telefax d r ,  .. , i J t : { ; ~  
Idaho State Bar #3678 
Attorneys for Defendants Coldwell Banker, Keller Williams, 
Kelly Fisher, Todd Bohn, and John Merzlock 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOX THE COUNTY OF BANNOCK 
) 
DARREN G. KUI-IN, an individual, SCHEI ) 
DEVELOPMENT CORPORATION, an ) Case No. CVOC-00-02226A 
Idaho corporation, ROGER J. SCHEI, an ) 
individual, and FRANCES R. SCHEI, an ) 
individual, 
1 
Plaintiffs, 1 
) MOTION FOR STAY OF ALL 
VS. > PROCEEDINGS 
COLDWELL BANKER REAL ESTATE ) 
CORPORATION, a New Jersey > 
Corporation, COLD WELL BANKER 1 
LANDMARK, INC. n/k/a LANDMARK ) 
REAL ESTATE INC., an Idaho corporation ) 
d/b/a KELLER WILLIAMS REALTY 
EAST IDAHO, PROFESSIONAL 1 
ESCROW SERVICES, INC., an Idaho 1 
corporation, HARRIS APPRAISALS, INC., ) 
an Idaho corporation, KELLY FISHER, an ) 
individual, TODD BOHN, an individual, > 
JOHN MERZLOCK, an individual, ) 
RONALD BITTON, an individual, and 
WAYNE HARRIS, an individual, 
1 
Defendants. 
Motion for Stay of All Proceedings 
4 109: Motion.Stay 
S7 
Page 1 
Defendants Coldwell Banker Real Estate Corporation, Coldwell Banker Landmark, Inc., 
Kelly Fisher, Todd Bohn, and John Merzlock ["moving parties"], by and through their attorney of 
record, hereby respectfidly move this Court of an Order Staying all Proceedings in this matter and 
vacating the trial currently scheduled to begin on April 30,2002. This motion is based upon the 
attached Court Order firom the State of New York. The moving parties are insured for purposes of 
this lawsuit by Frontier Insurance Company. Their insurer has been placed in involuntary 
rehabilitation in the state of New York. This is very similar to a bankruptcy proceeding. The 
enclosed Order stays all proceedings against any insured of Frontier for a period of 180 days. 
Until an Order of Rehabilitation is entered by the New York Court, the moving parties have 
no insurance company to defend them or pay any claims. 
4 
DATED this Day of December, 2001. 
Motion for Stay of All Proceedings 
4 109: Motion.Stay 
Attorneys for Defendants 
Page 2 
CERTIFICATE OF SERVICE 
I, David C. Nye, the undersigned, one of the attorneys for the Defendants, in the above- 
referenced maEer, do hereby certify that a true, full and correct copy of the foregoing Motion for 
Stay of All Proceedings was this /!14 day of December, 2001, sewed upon the following in the 
m m e r  indicated below: 
Bron R m e l l  
Dial, May & Raminell 
P.O. Box 370 
Pocatello, Idaho 83204 
Noman G. Reece, P.C. 
Attorney at Law 
151 North 3rd Avenue, Suite 204 
Pocatello, Idaho 8320 1 
Thomas J. Holmes 
Stephanie Barnes 
Jones, Chartered 
415 S. Arthur 
P.O. Box 967 
Pocatello, Idaho 83204-0967 
[10 U.S. Mail 
L1 Hand Delivery 
L1 Overnight Delivery 
L1 Facsimile 
U.S. Mail 
L1 Hand Delivery 
L1 Overnight Delivery 
[__I Facsimile 
U.S. Mail 
L1 Hand Delivery 
L1 Overnight Delivery 
L1 Facsimile 
David C. Nye 
Motion for Stay of All Proceedings 
4109: Motion.Stay Page 3 
Sir: 
Ptoase taka rruUce thal Ule within is a 
true copy ol 
duly @led and enlaretl In the o R i e  of ltrd defk of 
County, MI k e  ' dw 
of ,2Wl 
SUPREME COURT : NEW YORK COUNTY 
J 
In the Matter of Yours. etc., 
ELIOT SPITZER 
AiIorney General, 
GREGORY V. SERIO, as  ~u~erintendent of 
Insurance of Ihe State of New York, for an 
order to take possesslon of the property of 
and rehablilab 
011168 end Posl m c e  Address 
120 Bmedwsy, New York, N.Y. 10271 
FRONTIER INSURAFJCE COMPANY J 
ORDER OF REHABILITATION 
Albmey for 
Slr 
PIeese lake noffw ffiat ?Jte with41 
I ELIOT SPITZER 1 wlll be pressnlsd for  seUlsmnt and sfgnahlre hmfn Eo Ihe Won. 
one J the Sudgas cf lhs wUMn named Cuuft, at I Attorney General I I Attorney lor the Supsrinlendent 01 Insurance I In the Barnugh of Glty of Naw Yo&, on V19 day ol 
,2003. 
Dale, M.Y,, ,2001 
Yours, eh. 
Office and Post Oflice Addmss 
120 Broadway, New York, N.Y. 10271 
EUOT 9 P l a E R  
Allomey Genemi, 
Attorney lor 
Personal Service of a copy of 
....................................................... within.. 
UJW and Post ORlce Addreas 
$20 tfrn~dssy, New york, &Y. to271 
To: Esq. 
is admitted this. ......................... day of 
KT-15-3301 23: 25 FRON LIGUIMTION BURERU TO 18457%3C3E36 P. 03 
212 791 4237 
At Part 19 of ttu: S U F ~ ~  Court 
of the slate of New Y* G O ~  of 
New York, at the Co&ouev 60 
Centre Street, New York, New York 
on the 1 O~ day of CWnber, 200 1. 
PRESENT: 
HON. EDWARD H. LI33ER 
JUSTICE 
-- --pa--- 
-X 
In the Matter of h k x  &.: 9 OSOSO/G~ 
The Application of 
GREcXRY V. S W ~ ,  A sup-tenht of Insurance 
of the State of New York, for an order to take 
possession of the property of and rehabilitate 4 
FRONTIER. l N S W C E  COMPANY 
---------I----- -- X 
Petitioner, Gcegory V. Serio, Superintendent of 
> ..: 
York (the "Superintezld~~~t"), having moved this Court for an order to take p6ssession of 
the property of and rehabilitate Frontier Insurance Company CTrontier"); 
NOW, upon reading and filing tb order to show cause signed August 27, 
2001, the petition of *gory V. Serio, Superintendent of karice,  by Kevin Rampe, 
First Deputy Superintendent, duly verified August 24, 2001 and the mefgttncy affidavit 
of Kevin R a p e  sworn to on August 27, 2001; (the exhibits annexed thereto); the cross 
motion by Frontim Insurance Group dated September 7, 2001, the annexed proposed 
petition, the affidavit of Suzme  Loughlin wont  to on September 7, 2001, the exhibits 
annexed thereto; the affirmation in opposition by Mary Nicholis dated September 7, 
2001; the affirmation in opposition. by Adam J. Gjian dated Septembet 7, 2001; the 
..- 
affidavit of :&win Rampe sworn to on October 3,2001, and the exhibits annexed thereto; 
212 791 4237 
and the reply &&fit of JO+ T e d  sworn to on October 3,2081 mi it a p p e h g  to 
my satisfaction that: 
1. ~roatier was h q o m t e d  in New York as a stock 
p w m / m d q  k a  on Novmba 2, 1962 and c-acd 
business m August 17,1966; 
2, Fmntier's p e p a l  place of bu&ess facatd at 195 Lake Louise 
Marie Road, K ~ c k  Xi& New York in S u l l i ~ ~ n  C o w .  Frontier's 
tax ID n m k  is 13-2559805; 
3. Frontier is snbject to the New York Insurance Law and p&cularly 
to articfe 74 thewof; 
5. Frontier has failed to cure its h p h a t  of capital or minimum 
surplus to policyholders; 
6. Frontier has consented to the ent'y of rhe order of rehabilitation; 
and 
7. It is in the best interest of Frontiers's pol icyholh  neditors and 
the general public that the St lp&mW be directed to rake 
possession of Frontier's property and to rehabilitate its business 
and affairs 
And, the Petitioner, having appeared by the Hon. Eliot Spitzer, Atromey 
General of the State of New Yo&, and due delibation having been had; 
NOW, on motion of Hoa Eliot S p h a ,  Attorney General of the State of New 
York, it is ORDERED as foilows: 
1. me perition is granted and the cross-motion is withdrawn; 
2. Gregory V. Serio, Superintaden& and his succ:tssors in office as 
Superintendent, is appoiotd Rehabilitator of Frontier and is 
authorized and directed ta immcdiafely take possession of its 
property, conduct its business, including but not limited to settling 
claims within his sole discrefion, take such steps toward the 
removd of the causes and  conditions which ma& this proceeding 
necessary as he shafi deem wise and expedieat, and ded with the 
property and business of Frontier in its m e  or in the m e  of the 
Superintendent as Rehabilitatot; . 
3. Noticc to aUi p m m  having claim against Fmtier to file or 
pm& their cfaks  to the S as ilitator is 
d e f d  until fiather order of this conrt: 
4. Frontier, its officers, directors, depositaries, trustees, agents, 
@, mpfoyty  and all 0 t h ~  persons, having any propem or 
records belon@g or relating to Frontier, including, but not 
limited to Insurance palicy, loss claim and legal files are directed, 
upon request of the Suphtendent as RefiabiEitator to assign, 
tmisfkr, set over and deliver to him all such property m recorh; 
5; Any persons, fkfw c o r p o d o w  or associations having =y 
books, p a p a  or records refating to tfie business of Frontier s M  
preserve them and =submit than to the Superintendent as 
kh&EQbr for examination and copying at all reasonable times; 
6. All p c ~ n s  including, but not limited to the officers, directors, 
shmholders, trustees, agents, senrants, employees, attorneys, and 
managers of Fmticr, are enjoined and restrained firom the 
transaction of Frmtier's business, the waste or disposition of its 
property, intufering with the S u p d e n d m t  as Rehabilitator in the 
possession, control and managanent of Frontier's property or in 
he discharge of his duties; 
7. ~ 1 ' 1  persons are enjoined and restmined from commencing or 
prosecuting any actions, lawsuits, or proceedings againrt Frontier, 
or the Superintendent as Iiehabifitator, 
8. All persons are enjoined and restrained h m  obtaining preferences, 
judgments, attachments or other liens or making my levy against 
Fmntier's assets or any par! thereof. 
9. MI parties to actions, lawsuits, and special or other proceedings in 
wt.lich Frontier is obligated to defend a party punaunt to an 
inswince policy, bond, contract or otherwise a& enjoined and 
restrained from procetding with any discovery, court conferences 
including but not limited to pre-trial conference, trial, application 
for judgment or proceedings on settlements or judgments for a 
period of one hundred and eighty days fmm the date of entry of 
this order. 
10. Those persons who may have first-party or New York 
Comprehensive AutcmobiIe Insurance Reparations Act WbFault) 
policyfiolder loss claims against Frontier coming within the 
purview of Article 76 o f  the Insurance Law are enjoined from 
presenting and filing such claims in this proceeding for 90 days 
fiom the date of entry of this order. 
1 1. In addition to the 
e Law, tfie 
by CMcr to Shaw Cause to inmd 
parties, i=in&g *&oa limitation Frontier's soIe shareholder, 
and subject to court appmv& m y  sell or athawise dispose of all 
ur any part of tht real and p m d  propw of Frontier, sea any 
line of insurance, and take such other &tiom as set forth in Sectian 
7428 of the New York h m c e  Law. 
12. That the S u p & n t d a  of haranee, as W&ilitator, may at any 
time make fiirtk application at the f o ~ t  of this Order to this Court 
for such f u r t h '  and diEmt relief as he? sees fit. 
13. All M a  ~~ in this p r o c h g  Shall bear the caption: 
In the Malta of 
FRONTIER INSURANCE COMFANY 
E N T E R  
J.S.C. 
IN THE DISTRICT COURT OF THE: SIXTH JUDICIAL DISTRICT 
IN AND FOR THE STATE OF IDAHO, COUNTY OF BANNOCK 
DARKEN C .  KUHN,an individua1,SCHEI) 
1)EVELOPMENT CORPORATION, an ) 
Idaho corporation, ROGER J. SCHEI, an) 
Individual, and FRANCES R. SCHEI, an ) 
Individual, ) 
1 CASE NO. CVOCOO-02226 
Plaintiffs, ) MEMORANDUM DECISION 
) AND ORDER 
VS . ) 
1 
COLDWELL BANKER REAL ESTATE ) 
CORPORATION, a New jersey Corp., ) 
COLDWELL BANKER LANDMARK, ) 
INCL., an Idaho corporation dlbla ) 
KELLER WILLIAMS REALTY EAST ) 
IDAHO PROFESSIONAL ESCROW ) 
SERVICES, INC., an Idaho corporation, ) 
HARRIS APPILAISALS, INC., an Idaho ) 
Corporation, KELLY FISHER, an 
+ I? 
) 
J Individual, TODD BOHN, an individual ) 
JOHN MERZLOCK, an individual ) 
RONALD BITTON, an individual ) 
and WAYNE HARRIS, an individual, ) 
) 
Defendants. ) 
Defendant Ron Bitton's Motion to Disqualify attorney Bron Rainmell and the Firm of 
Dial, May & Rammell, Chartered, as attorneys of record for Plaintiff Darren G. Kuhn, was 
previously taken under advisement by this Court. 
Case No. CVOCOO-02226C 
Minute Entry and Order 
Page 1 
This Court reviewed the pleadings in this matter and it does appear that if this matter is 
litigated via a jury trial, Mr. Ranlmell will surely be called as a witness by one or more of the 
parties herein. 
Plaintiff; Danen G. Kuhn, certainly has the right to retain an attori~cp of his choice to 
represent him and obviously all attorneys are bound to follow the Professional Canon of Ethics. 
The Idaho Supreme Court has stated as follows in Brannon v. Sizith frozen Foods of 
Idnho., Inc. 83 Idaho 502 as follows: 
'"n attorney is a competent witness for his client, and he may properly testify to inere 
formal matters, such as to account for the possession of an exhibit, or the like. But ifhe testiJies 
generally, it is unbecomingfor him to examine witnesses, or to address thejury." 
It appears to this Court given the factual scenario of this case that Mr. Rammell should 
imt represent plaintiff in proceedings before a jury; however, the Court further concludes the law 
fim of Dial, May & Rammell and Plaintiff, if Mr. Kuhn concurs, another member of the law 
fim may represent Plaintiff. This will be a decision the Plaintiff and the Firm must make, not 
this Court. 
NOW, THEREFORE, IT IS HEREWITH ORDERED that Ron Bitton's Motion to 
Disqualify attorney Bron Rammell is GRANTED. 
IT IS SO ORDERED. 
DATED this 28th day of January, 2002. 
PETER D. McDERMOTT 
District Judge 
Case No. CVOCOO-02226C 
Minute Entry and Order 
Page 2 
Copies to: 
Bron M. R a m e l l  
Norman G. Reece 
Thomas J, Holmes 
David C. Nye 
Case No. CVOCOO-02226C 
Minute Entry and Order 
Page 3 
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& 
Bron M. Rarnrn 
DIAL, MAY & MELL 
P.O. Box 370 
Pocatello, Idaho 83204 
Tel: (208) 233-0132 
Fax: (208) 234-2961 
Idaho State Bar No. 4389 
Attor~eys for PlaintqJDarre-en G. klulzn 
Noman C. Reece, Jr. 
N O R M m  G. =ECE, P.C. 
15 1 North 3rd Avenue, Suite 204 
Pocatello, Idaho 8320 1 
Tel: (208) 233-0128 
Fax: (208) 233-4895 
Idaho State Bar No. 3898 
Attorney for Plaintgfi Schei Developmerzt 
Corporation, Roger J. Schei and Frances R. Schei 
n\r THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, n\r AND FOR THE COUNTY OF BANNOCK 
DARREN G. KUHN, an individual, SCHEI 
DEVELOPMENT CORPORATION, an Idaho 
corporation, ROGER J. SCE-IEI, an individual, 
and FRANCES R. SCHEI, an individual, 
Plaintiffs, I 
vs. 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey Corporation, 
COLDWELL BANKER LANDMARK, INC. 
n/Wa LANDMARK REAL ESTATE INC., an 
Idaho corporation d/b/a KELLER WILLIAMS 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an Idaho 
corporation, HARRIS APPRAISALS, INC., an 
Idaho corporation, KELLY FISHER, an 
individual, TODD BOHN, an individual, 
JOHN MERZLOCK, an individual, RONALD 
BITI'ON, an individual, and WAYNE 
HARRIS, an individual, 
Case No. CVOC-00-02226A 
MOTION TO DISMISS 
COUNTERCLAIM 
Defendants. I 
MOTION TO DISMISS COUNTERCLAIM - 1 
Plaintiffs, by md through their attorneys of reitord, move for an order dismissing Defendant 
Ron Bitton's Counterclaim, filed March 26,2001. This motion is made pursuant to Idaho Rule of 
Civil Procedure 12(b)(6) on the grounds that Defendant Bitton" Comterclaim fails to state a claim 
upon which relief can be granted. 
This motion is supported by Plaintiffs' Brief in Support oEMotion to Dismiss Counterclaim. 
Oral argment is requested. 
DATED this 29th day of August, 2002. 
D M ,  MAY &r. RAMMELL 
DATED this 29th day of August, 2002. 
NORMAN G. REECE, P.C. 
~ o - m a n  G. ~ e e c e ,  Jr., of the ~irrdi, Attorney for 
Plaintiffs, Schei Development Corporation, 
Roger J. Schei and Frances R. Schei 
MOTION TO DISMISS COUNTERCLAIM - 2 
98-1 89.28 
CERTIFICATE OF SERVICE 
I hereby certify that on this 29th day of August, 2002,I sewed a kue and correct copy of the 
foregoing MOTION TO DISMISS COWTERCLAIM, by depositing the same in, the United States 
mail, at Pocatello, postage pre-paid, in an envelope addressed to: 
David C. Nye 
Merrill& Merrill 
P.O. Box 991 
Pocatello, ID 83204-099 1 
Thomas J. Holmes 
Jones, Chtd. 
P.O. Box 96'7 
Pocatello, ID 83204-0967 
Robert L. Crowley, Jr. 
102 North Clark Street 
P.O. Box 387 
Rigby, ID 83442 
Norman G. Reec;, Jr. 
/& (r]7 
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Bron M. Ramrnell 
DIAL, MAY & M M E L L  
P.O. Box 370 
Pocatello, Idaho 83204 
Tel: (208) 233-0132 
Fax: (208) 234-2961 
Idaho State Bar No. 4389 
Attorneys for P1ainlzflL)arren G. K i t h  
Noman G . Reece, Jr . 
NORMAN G. E E C E ,  P.C. 
15 1 North 3rd Avenue, Suite 204 
Pocatello, Idaho 8320 1 
Tcl: (208) 233-0128 
Fax: (208) 233-4895 
Idaho State Bar No. 3898 
Attorney for Plaintiffs Schei Developme~zt 
Corporation, Roger J. Schei and Frances R. Schei 
IN THE DISTRICT COURT OF THE SIXTH .JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
DARREN G. KUHN, an individual, SCHEI 
DEVELOPMENT CORPORATION, an Idaho 
corporation, ROGER J. SCHEI, an individual, 
and FRANCES R. SCHEI, an individual, 
Plaintiffs, 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey Corporation, 
COLDWELL BANKER LANDMARK, INC. 
&a LANDMARK REAL ESTATE INC., an 
Idaho corporation d/b/a KELLER WILLIAMS 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an Idaho 
corporation, H M S  APPRAISALS, INC., an 
Idaho corporation, KELLY FISHER, an 
individual, TODD BOHN, an individual, 
JOHN MERZLOCK, an individual, RONALD 
BITTON, an individual, and WAYNE 
HARRIS, an individual, 
Case No. CVOC-00-02226A 
BRIEF IN SUPPORT OF MOTION TO 
DISMISS COUNTERCLAIM 
Defendants. 
/-- / 
BRIEF EJ SUPPORT OF MOTION TO DISMISS COUNTERCLAIM - I 
98-1 89.29 
Plaintiffs, by and through their attorneys of record, submit this Brief in Support of Motion 
to Dismiss Counterclaim. Plaintiffs' motion is brought pursuant to Idaho Rule of Civil Procedure 
(I.R.C.P.) 12@)(6), Plaintiffs arc entitled to this relief, because Defendant Ron Bitton's 
Counterclaim fails to state a claim upon which relief may be granted. 
FACTS 
Plaintiffs filed their Complaint and Demand for Jury Trial on October 27,2000. Named as 
defendants in that lawsuit were Ronald Bitton and Professional Escrow Services, Inc., an Idaho 
corporation. On March 26, 2001, Ronald Bitton filed an Answer and Counterclaim. The 
"counterclaim" also cites aprovision of a certain escrow agreement signed by the parties, and asserts 
that the Plaintiffs are liable to Bitton for attorney fees and costs he will incur in this litigation. See 
2 Counterclaim at 77 26-29, p. 7 of Answer and Counterclaim. However, Defendant has failed to state 
a" 
a true counterclaim, so the "counterclaim" for fees and costs should be dismissed. 
LEGAL ARGUMENT 
Defendant asserted a "counterclaim" for the attorney fees and costs he anticipated he would 
incur defending this actioi~. However, Defendant's claim in this regard is not a true counterclaim. 
Having failed to state a true counterclaim under I.R.C.P. 13, Defendant's "counterclaim" must be 
dismissed pursuant to I.R.C.P. 12(b)(6). 
"As with all claims for relief, an attempt to invoke Rule 13 must state a claim upon which 
relief can be granted or it will be subject to dismissal under Rule 12(b)(6)." Wright & Miller, 5 
1407, p. 38. A true counterclaim is an independent, "legally subsisting cause of action." 80 C.J.S. 
5 25, p. 34 (1953). The claim must have existed when the action commenced in order to be a true 
counterclaim. 80 C.J.S. 5 27, pp. 35-36. 
BRIEF IN SUPPORT OF MOTION TO DISMISS COUNTERCLAIM - 2 
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Clearly, Defendmt7s so-called counterclairn is not a counterclaim at all. His claim for 
attorney fees is not an independent action, nor was such an indepeildent claim in existence at the 
time Plaintiffs comenced their lawsuit. Defendant is entitled to allege in a responsive pleading an 
entitlement to fees and costs should he prevail, but asserting such a claim as a counterclairn is not 
the appropriate vehicle. Defendant having failed to state a proper counterclaim, his 'kour~tterclairn" 
should be dismissed pursuant to I.R.C.P. 12(b)(G). 
CONCLUSION 
The Court should dismiss Defendant's "counterclaim" because it fails to state a proper 
counterclaim. The "counterclairn" does not assert an independent cause of action in existence at the 
time Plaintiffs commenced their action. 
E _  DATED this 29th day of August, 2002. 
r- 
DIAL, MAY & RAMMELL 
DATED this 29th day of August, 2002. 
NORMAN C. mECE,  P.C. 
Plaintiffs, Schei Development Corporation, 
Roger J. Schei and Frances R. Schei 
/a3 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 29th day of August, 2002, I served a true and correct copy of the 
foregoing BRIEF IN SUPPORT OF MOTION TO DISMISS COUNTERCLM, by depositing 
the same in the United States mail, at Pocatello, postage prepaid, in an envelope addressed to: 
David C. Nye 
Merrill & M e ~ i l l  
P.O. Box 991 
Pocatello, ID 83204-0991 
Thomas J. Holmes 
Jones, Chtd. 
P.O. Box 967 
Pocatello, ID 83204-0967 
Robert L. Crowley, Jr. 
102 North Clark Street 
P.O. Box 387 
Norman G. Reece, J[ 
i O Y  
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Bran M. Ramme11 
DIAL, MAY 6-r. MELL 
P.O. Box 370 
Pocatello, Idaho 83204 
Tel: (208) 233-0132 
Fax: (208) 234-2961 
Idaho State Bar No. 4389 
Attorneys for Plaintiff Barren G. f ihn 
Narrrran G. Reece, Jr. 
NORMAN G. EECE,  P.C. 
151 N. 3rd, Ste 204 
Pocatello, Idaho 83201 
Tel: (208) 233-0128 
Fax: (208) 233-4895 
Idaho State Bar No. 3898 
Attorney for PlaintzJSs Roger Schei, Frances R. Schei, and Schei Development Corporation 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
DAIfREN G. KUKN, an individual, SCHEI 
DEVELOPMENT CORPORATION, an 
i Idaho corporation, ROGER J. SCHEI, an 
Plaintiffs, 
9 
1- 
individual, and FRANCES R. SCHEI, an 
individual, 
VS. 
Case No. C V O C - O O - O ~ ~ ~ ~ ~  
COLDWELL BANKER W A L  ESTATE 
CORPORATION, a New Jersey 
Corporation, COLDWELL BAl\dKER 
LANDMARK, INC. &Ma LANDMARK 
W A L  ESTATE INC., an Idaho corporation 
d/b/a KELLER WILLIAMS REALTY 
EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an Idaho 
corporation, HARRIS APPRAISALS, 
I N . ,  an Idaho corporation, KELLY 
FISHER, an individual, TODD BOI-IN, an 
individual, JOHN MERZLOCK, an 
individual, RONALD BITTON, an 
individual, and WAYNE HARRIS, an 
individual, 
Defendants. 
MOTION FOR PUNITIVE DAMAGES 
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PLAMTFFS, by and thou& their respective attorneys of record, hereby move 
the Court for leave to m e n d  their Complainr and D e m d  for Jury Trial to include a 
prayer for relief seeking punitive damages. This rnotion is made pursuant to Idaho Code 
(I.C.) S6-1604(2), and is made on the grounds that there is a reasonable likelihood of 
proving, by a prqonderance of the evidence, conduct on the part of the Defendants that 
is oppressive, fiaudulent, wanton, malicious or outrageous. 
This motion is supported by the following affidavits: (1) Affidavit of Roger J. 
Schei, filed September 20, 2002 (hereinafter "Schei Affidavit"); (2) Affidavit of Darren 
C. K h ,  filed September 20, 2002 (hereinafter "Kuhn Affidavit"); (3) Supplemental 
Affidavit of Roger J. Sehei, filed September 20, 2002 (hereinafter "Supplemental Schei 
Affidavit"); and (4) Supplemental Affidavit of Darren G. Kuhn, filed September 20,2002 
(hereinafter "Supplemental Kuhn Affidavit"). 
This motion is made upon the following grounds: 
1. The Defendants made a number of Fraudulent misrepresentations and false 
promises. This also constitutes misconduct which mandates disciplinary action by the 
Idaho Real Estate commission. See I.C. S54-2060(1) and (2). 
o The Defendants promised an appraisal price on certain real 
property nowhere near its true value. Schei Affidavit at 2,73. 
The Defendants promised they could sell the real property for a 
price that the market simply would not support. Schei Affidavit at 
4,711. 
o The Defendants proposed a trade transaction and promised that it 
would work. Schei Affidavit at 3,76. 
The Coldwell Banker Defendants represented to the Scheis that 
they had procured two buyers for the Scheis' property. Schei 
Affidavit at 4, 710. However, they never presented an offer From 
either of the so-called buyers. Schei Affidavit at 8-9,728. 
The Coldwell Banker Defendants promised to buy the Scheis' 
property if they could not sell it. Schei Affidavit at 4,710. Rather 
than buying the Scheis' property, Coldwell Banker allowed it to go 
into foreclosure. Schei Affidavit at 9,730. 
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The Coldwell Banker Defendants prornised the Scheis tbey would 
only be paying ""Ease" payments for two or three months. Schei 
Affidavit at 5, 7\13. However, the Scheis ultin~ately paid such 
payments Erom November 1997 through September 1999. Schei 
Affidavit at 9,729. 
The Defendants misrepresented to the Scheis that, as a result of 
certain transactions, the Scheis were the legal owners of certain 
real property. Schei Affidavit at 6,711 7. 
The Defendants reassured the Scheis that certain real property 
could sell for $189,000 in 90 days. Schei Affidavit at 6-7, 719. 
The property did not sell for that price because the price was far 
too high, given market conditions. Schei Affidavit at 8,728. 
The Scheis were required to pay more money and a higher amount 
on the so-called "lease" than the Defendants earlier represented. 
Schei Affidavit at 7,723. 
Defendant Todd Bohn promised Plaintiff Darren Kuhn that Mr. 
Kuhn would never have to pay him a commission, then threatened 
to sue Mr. Kuhn when Mr. Kuhn refused to pay a commission. 
Kuhn Affidavit at 3,119, and 5,717. 
Defendant Todd Bohn disclosed and misrepresented to Darren 
Kuhn the Scheis' financial situation. Kuhn Affidavit at 4,712. 
Coldwell Banker assured Mr. Kuhn he had no risk in the 
transaction. Kuhn Affidavit at 5,714 and 7,727. 
Coldwell Banker misrepresented to Darren Kuhn the true value of 
property Mr. Kuhn wanted to buy. Kuhn Affidavit at 5,715. 
The Defendants reassured Mr. Kuhn he would never have to pay 
the obligations he'd assumed under certain promissory notes. 
Kuhn Affidavit at 7,727. 
The Defendants flagrantly lied to Mr. Kuhn when they informed 
him that Mr. Kuhn's personal attorney had approved of the 
proposed transaction and that they had signed an agreement with 
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Mr. Kuhn's attorney to guarantee Mr. Kuhn would have no risk in 
the transaction. Kuhn AEdavit at 74 ,728-3  1. 
a For other instances of misrepresentations, See Supplemental Schei 
Affidavit and Supplenlental Kuhn Affidatrit. 
2. The Defendants have failed anaor refused to maintain all the documents 
that were generated in this transaction. Schei Affidavit at 8, 727. Spoliation of this 
ebridence in and of itself constitutes grounds for punitive damages. Moreover, the 
Defendants' failure or refusal to keep these records is misconduct which mandates 
disciplinavy action by the Idaho Real Estate Commission. I.C. S54-2060(4). 
3. The Defendants drew up a so-called "lease" for the parties to sign in order 
to procure financing which othenvise would not have been available. Schei Affidavit at 
5,713; Kuhn Affidavit at 5, 716. The Defendants intentionally hid this "lease" from the 
mortgage holder. Schei Affidavit at 7 ,  724. The Defendants also created other 
documents to procure financing for which the parties otherwise would not have qualified 
and did so with the specific intention to destroy these documents once the financing was 
obtained. Kuhn Affidavit at 4, 713. Defendants also refused to disclose their scheme to 
the Scheis. Supplemental Schei Affidavit at 2,75. This scheme is specifically prohibited 
by I.C. S54-2054(5) as a ""double contract." Under Idaho Law, this constitutes "flagrant 
misconduct" as well as "dishonorable and dishoilest dealing" on the part of real estate 
agents. I.C. §54-2054(5). It also constitutes misconduct which mandates disciplinary 
action by the Idaho Real Estate Commission. I.C. S54-2060. 
4. Defendant, Todd Bohn, sought a commission "under the table" in direct 
violation of Idaho Code S54-2054(9), which requires all commissions, compensation or 
other fees to go through the broker. Kuhn Affidavit at 5-6, 718. This also constitutes 
misconduct which mandates a disciplinary action by the Idaho Real Estate Commission. 
I.C. S54-2060(9). 
5 .  The Defendants procured an inflated appraisal to obtain the financing 
necessary to support their misrepresentations to the parties as to the value of the 
properties involved. Schei Affidavit at 4-5, 711. This also constitutes misconduct which 
mandates a disciplinary action by the Idaho Real Estate Commission. I.C. S54-2060(11). 
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6. The Coldwell Banker Defendants insisted on an additional commission 
when the trade &ansaction was completed. Schei Affidavit at 6,716 and 7,720. This is a 
direct contravention of Idaho Code which provides that a real estate broker cannot accept 
compensation from more than one party to any one transaction without first making full 
disclosure of their intent to do so to all parties involved. 1.C. 554-2054. 
7. The Defendants breached their duties to the parties by disclosing 
confidential information, a violation of I.C. § 54-2087(5). 
8. The Defendants used two escrow companies to avoid disclosure to their 
clients of problems inherent in the transaction they proposed. Schei Affidavit at 6, 718. 
The Defendants also misrepresented to their clients the value of the properties involved. 
Schei Affidavit at 3,77-8 and 4,710; Kuhn Affidavit at 2,73. This was a direct breach of 
their obligation to disclose all adverse material facts which they knew or should have 
known. I.C. 354-2087(3)(a). 
9. The Defendants also failed to promote the best interest of their clients in 
honesty, good faith and fair dealing, as required by 1.C. § 54-2087(3). They breached this 
duty not only by the conduct noted above but also in the following particulars: (1) They 
conspired to evict the Scheis from one of the properties when the deal fell apart. Schei 
Affidavit at 9,729; Kuhn Affidavit at 8,735. (2) They encouraged one party to increase 
- 
the selling price, a detriment to the other party, while the Coldwell Banker Defendants 
collected a commission on both transactions. Kuhn Affidavit at 3,710. Coldwell Banker 
also "bullied" one of the parties into a commission at an "inflexible" rate. Kuhn 
Affidavit at 6,720-22. 
10. Defendants reserve the right to submit a brief in support of their Motion. 
Oral argument is requested. 
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DATED this 20"' day of September 2002. 
By: fled& / .  9 
Norman G. Reece, Jr., Attorney for Plaintiffs, Schei 
Development Corporation, Roger J. Schei and 
Frances R. Schei 
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CERTLIFICATE OF SERVICE 
I hereby certify that on this 29th day of September, 2002, 1 served a true 
and correct copy of the foregoing MOTION FOR PUNITWE DAMAGES, by depositing 
the same in the United States mail, at Pocatello, postage pre-paid, in an envelope 
addressed to: 
David C. Nye 
Memill& Merrill 
P.O. Box 991 
Pocatello, ID 83204-0991 
Thomas J. Holmes 
Jones, Chtd. 
P.O. Box 967 
Pocatello, ID 83204-0967 
Robert L. Crowley, Jr. 
102 North Clark Street 
P.O. Box 387 
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Bron M. Ramel l  
DIAL, MAY & MELL 
P.O. Box 370 
Pocatello, Idaho 83204 
Tel: (208) 233-0132 
Fax: (208) 234-2961 
Idaho State Bar No. 4389 
A ftorneys for PZairzfgDarren G. f i h n  
IN THE DISTRTCT COURT OF THE S E T H  JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
D N C. , an individual, SCI-IEI 
DEVELOPMENT CORPORATION, an 
Idaho corporation, ROGER J. SCHEI, an 
Plaintiffs, 
individual, and FRANCES R. SCHEI, an 
individual, 
VS. 
Case No. CVOC-00-02226&& 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey 
Corporation, COLDWELL BANKER 
LANDMARK, INC. &Ida L A N L ) M m  
REAL ESTATE INC., an Idaho corporation 
d/b/a KELLER WILLLAMS REALTY 
EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an Idaho 
corporation, HARRIS APPRAISALS, 
INC., an Idaho corporation, KELLY 
FISHER, an individual, TODD BOHN, an 
individual, JOHN MERZLOCK, an 
individual, RONALD BITTON, an 
individual, and WAYNE HARRIS, an 
individual, 
MFIDAVIT OF DARREN G. KUEN 
Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Bannock ) 
Darren G. Kuhn, being first duly sworn upon oath, deposes and states as follows: 
1. I am a Plaintiff in the above-referenced litigation and have personal knowledge of 
the facts attested to herein. 
2. In 1997, my former wife, Jacquie, and I owned a home at 4400 Mountain Park. 
The legal description of this residence is Lot A, Block 5, Division of Lot 17, Block 9 and Block 
5, Mountain Park Subdivision. Wereinaficer, I will refer to this property as 'Mountain Parl?' or 
'"he Mountain Park property." 
3. I had purchased the Mountain Park property in 1996 for approximately 
$1 67,000.00. Defendant Todd Bohn was my real estate agent for this transaction. Following my 
purchase, 1 added central air conditioning, a fence, and landscaping. 
4. In June of 1997, my wife noticed a listing of the Scheis' home at 13235 Manning 
Lane in Tyhee. She was interested in this property, and contacted Todd Bohn of Coldwell 
Banker. We considered Mr. Bohn a personal and social fhend as well as our real estate agent at 
the time. Mr. Bohn had previously acted as our real estate agent on two other occasions. 
8 , Because of this long standing relationship, I had complete trust and confidence that Mr. Bohn 
", 
would look out for my best interests. The legal description of 13235 Manning Lane is Lot 16, 
Block 2 of the Tyhee Estates First Addition, and will hereafter be referred to as "Manning Lane" 
or "the Manning Lane property." 
5. Todd Bohn offered to show us the Manning Lane property and suggested we meet 
at the property to look at the house. Thereafter, we previewed the Manning Lane property with 
Defendant, Todd Bohn. 
6. We had only recently bought the Mountain Park property. Therefore, I told Todd 
Bohn I would not be interested in purchasing Manning Lane unless the Scheis took Mountain 
Park on trade, and no monies were paid From me to the Scheis or Coldwell Banker, with the 
exception of earnest money. I wanted only one house payment. I was doubthl such a deal 
would work, but Todd Bohn said he would talk to the Scheis and "sell" them on it. 
// 3 
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7. On July 25, 1997, Todd Bohn telephoned me and said the Scheis were agreeable 
with a trade. Mr. Bohn added that in order to do the trade, the Mountain Park property would 
have to be listed with Coldwell Banker, and that he would be right over to list the property and 
write an offer. 
8. Later the same evening, Todd Bohn came over to my house and drew up the offer 
and listing agreement. I noticed a provision for a 6% commission in the listing agreement. I 
questioned Todd about the provision, and told Todd I did not want to list Mountain Park with 
Coldwell Banker, because I did not want to pay a commission for a mere trade. Todd replied 
that in order for the trade to happen, 1 had to imediately sign a listing agreement with him. 
9. Todd Bohn told me not to worry about the commission, because it was "just a 
formality" necessary to get the deal past Kelly Fisher, the broker at Coldwell Banker. He 
\ 
, -2 assured me I would never have to pay a commission because he was in charge of the 
commission, and that as my friend, he would not charge me a commission. Therefore, on the 
evening of July 25, 1997, I signed an Exclusive Seller Representation Agreement ("the listing 
agreement") with Coldwell Banker. 
10. A few days later, Todd Bohn came back to my house and repeated the Scheis 
would accept the trade. However, Todd added that the Scheis wanted $40,000.00 more on 
Manning Lane, and that the Scheis wanted to pay $5,000.00 less on Mountain Park than what 1 
needed to keep from incurring any new financial obligations. 1 again reminded Todd that I 
would not enter into any agreement that required any out-of-pocket expenditures, except earnest 
money. Todd then said the solution to that problem was to increase the price the Scheis would 
pay on Mountain Park. Accordingly, Todd Bohn drew up a counteroffer to present to the Scheis, 
and told me he would meet with the Scheis, since John Merzlock was out of town. 
11. Thereafter, multiple offers and counteroffers were exchanged between the Scheis 
i r  s/ 
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asld me. 
12. Todd Bohn informed me the Scheis could not qualify for a loan to buy Mountain 
Park, as the Scheis were over-extended on building contracts. I then asked Todd Bohn why the 
Scheis would want to take the Mountain Park property on trade. Todd Bohn explained that the 
Scheis were financially strapped and that the payments on Mountain Park were less than the 
payments on Manning Lane. 
13. To expedite the deal, Todd Bohn suggested that I take possession of Manning 
Lane and immediately lease out Mountain Park to the Scheis. Todd explained to me that this 
would show 1 was receiving additional rental income, and would help me qualify for financing of 
the Manning Lane property. Todd said I would have to sign a deed of trust for the benefit of the 
Scheis in order to procure financing from the bank, but said that the deed of trust would be 
destroyed the day after it was signed. Todd Bohn explained that the paperwork would show the 
bank that the Scheis were carrying a second note on Manning Lane as my down payment, but 
added that the note would be torn up the day after it was signed. Todd said they would write up 
the deal with the Scheis at greater than the actual sales price, and that the Scheis would carry a 
second note. I then asked what guarantee I had that the promissory note would be destroyed. 
Todd Bohn reassured me that this was "standard operating procedure" and a normal (ransaction 
done all the time. Based on Coldwell Banker's advice, we began moving our belongings into 
Manning Lane. Coldwell Banker had provided us with a key to Manning Lane. Within two 
weeks (well before closing), we had moved almost all our possessions into Manning Lane and 
were living at Manning Lane. 
14. 1 expressed concerns of guaranteeing the Scheis would pay off their obligations to 
me once the Mountain Park property was sold by Coldwell Banker on behalf of the Scheis. Todd 
Bohn explained to me that reciprocal promissory notes secured by deeds of trust would cloud 
//A- 
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title and prevent either party from not folloMring through with the anmgernent. At no time did 
Todd or myone else at Coldwell Ba&er disclose m y  changes associated with this transaction. I 
was, to the contrary, repeatedly assured that I had no risk. 
15. Ultimately, the Scheis agreed to sell Maming Lane to me for approximately 
$296,500.00, and the Scheis agreed to buy and trade Mountain Park fbr about $177,000.00. I 
agreed to this transaction in reliance upon the representations of Todd Bohn. Todd Bohn and 
John Merzlock had represented to me that Manning Lane was worth aound $350,000.00. 
16. On or about August 18, 1997, Coldwell Banker prepared an agreement, later 
signed by the Scheis, whereby the Scheis would make all payments on the Mountain Park 
property to Ron Bitton at Professional Escrow Services. Todd Bohn informed me that the 
purpose of the agreement was merely to get financing, and that Mountain Park was, for all 
intents and purposes, sold to the Scheis. Coldwell Banker assured me several times that this 
transactional arrangement was standard operating procedure. I signed this agreement on or about 
October 8, 1997. 
17. in October of 1997, Todd Bohn began demanding his commission from the 
Mountain Park sale. I reminded Todd that he had previously promised me there would be no 
commission and that the 6% commission on the listing agreement was merely a formality to get 
the deal past the broker at Coldwell Banker, Kelly Fisher. I told Todd Bohn I would not pay a 
commission and that I wanted to back out of the entire deal if he was going to change his mind 
about the commission. At that point, Todd threatened to sue me. Todd said I would have to pay 
just as much money to him and to both attorneys that would be involved, so it would be in my 
best interests to go through with the deal and pay his commission. 
18. Todd then offered a "compromise" and suggested that he would re-write the 
listing at a 0% commission if I would agree to pay him $3,500.00 under the table. I asked him 
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how he intended to get a 0% commission past Kelly Fisher. He had earlier told me the 6% 
ission had to be wfitten on the listing in order to be approved by Kelly Fisher. Todd 
answered that he could do mvhing he wanted to do without being questioned by Kelly Fisher. I 
then asked what would happen if someone were to find out about the $3,500.00 paid under the 
table. Todd said he would call it a moving fee for helping me move into Manning Lane. 
19. 1 ultimately approached Kelly Fisher about the matter, because I began having 
serious questions about Todd Bohn's integrity and the legitimacy of the entire transaction. 
20. Kelly Fisher said that since I "had" to list Mountain Park I "had" to pay a 
commission. Everyone at Coldwell Banker continued to act as if the house at Mountain Park had 
been sold to the Scheis, and the deal was completed. 
21. I now know that as the broker, Kelly Fisher was entitled to a portion of the 
cornmission. (Had I known this at the time, I would not have consulted Kelly on this issue, 
A because of his conflict of interest.) 
t 
22. 1 asked Kelly if a listing agreement whereby Todd Bohn would take a 0% 
commission as Todd proposed would work. Kelly said "No" and indicated the commission had 
to be 6%. I later found out that commissions are negotiated all the time, and that Coldwell 
Banker was merely trying to "bully" me into a full commission. 
23. Kelly advised me that in the future, I should deal only with John Merzlock. John 
Merzlock later told me that Todd was going to be fired for the way he had handled this case. 
24. In reliance upon the representations of Professional Escrow Services, Coldwell 
Banker, and their agents, on or about October 17, 1997, I signed various documents as 
recommended by Coldwell Banker and Professional Escrow Services. 
25. On October 20, 1997, the Scheis and I signed a Settlement Statement at First 
American Title Company on Manning Lane and signed Escrow Instructions. 
// '7 
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26. On October 28, 1997, to complete the sale of Mountain Park to the Scheis, I 
signed a Deed of Trust for Coldtvell Banker as beneficiary on the Manning Lane property to 
secure $7,080.00 as Coldwell Banker's commissiort. This was later recorded October 3 1, 1997 
as Lnstmment No. 97018890. 
27. John Merzlock and Todd Bohn assured me I would never have to personally pay 
the Scheis any of the monies I owed them as a result of the transactions recited above. John 
Merzlock and Todd Bohn told me these obligations would be satisfied from the sale proceeds of 
Mountain Park and that I had no risk. 
28. Primarily, because Coldwell Banker was demanding a commission and sale of 
Mountain Park, (which was contrary to their earlier representations), I consulted an attorney; 
Bron Rammell of Dial, May & Rammell, Chartered. I wanted my attorney to review the 
proposed transaction so I could rest assured that I was not responsible for any commission on the 
sale of Mountain Park. After reviewing the documents, Mr. Rarnmell asked if I was aware that I 
could have further financial obligations on Mountain Park, even after signing the documents 
Coldwell Banker was asking me to sign. As I was not aware of any risk, I asked Mr. Rammell to 
contact Kelly Fisher of Coldwell Banker and work out any problems. 
29. Within a few days h4r. Rarnmell told me he had a reached a verbal agreement 
with Kelly Fisher that would insure I had no further obligations on Mountain Park. I understood 
Mr. Rarnmell was in the process of preparing a written agreement for Coldwell Banker to sign, 
reducing this verbal agreement to writing. 
30. A few days later, Ron Bitton induced me to sign the papers transferring my 
interest in Mountain Park to the Scheis. I signed the papers in reliance upon the representations 
of Ron Bitton and Kelly Fisher, who assured me they had approved this procedure with my 
attorney. This was done when I was in Ron Bitton's office. 
// Y 
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3 1. While in Mr. Bitton's oftice, he told me he was sure the ageement prepared by 
my attorney had been signed. He suggested be call Kelly Fisher while I was there, however, to 
make sure. He then placed a call to Kelly Fisher and supposedly verified that the agreement has 
been signed. Based upon Ron Bitton's representations, I signed the papers transferring my 
interest in Mountain Park to the Scheis. It was not until a few days later I learned from my 
attorney that the ageement had not been signed. I have since heard Kelly Fisher say he never 
intended to sign the agreement. 
32. Prior to the closing on October 28, 1997, no one at Coldwelt Banker suggested to 
me that any of the transactions involved were improper or illegal. 
33. In October or November of 1999, John Merzlock informed me that the Scheis had 
outright rejected an offer on Mountain Park in the range of $165,000.00 to $168,000.00 after it 
had been presented to them. 
34. Based upon what I had been told by Ron Bitton, John Merzlock, and Todd Bohn, 
--/ ----- --- -- 
I believed the Scheis had purchased Mountain Park from me and were responsible for payment 
- - - -  
on Mountain Park as owners. It was not until after the Scheis had stopped payments to 
__ ---  
- 
Professio the bank started contacting me that 1 began having concerns that Ron 
Bitton and Coldwell Banker had misled me to believe I had no further financial responsibility on 
Mountain Park. However, John Merzlock and Ron Bitton kept assuring me the Scheis were the 
owners of Mountain Park. 
35. The Scheis cured their first default on Mountain Park. But they got behind in 
their payments a second time. At that point, I consulted with Ron Bitton, who advised me to 
retain an attorney and evict and then sue the Scheis. Ron Bitton even recommended his attorney 
to me. 
36. On February 1, 2000, GMAC Mortgage Corporation filed a Notice of Default on 
AFFIDAVIT OF DARREN G. KUHN - 8 
/ /  7 
Mountain Park. 
37. On March 7,2000, a Notice of Tmstee Sale for the Mowztain Park property, to be 
held July 19,2000, was filed. 
38. Momtain Park was eventually foreclosed. Since my name was still listed as the 
owner of Mountain Park, I have a foreclosure on my credit report. Coldwell Banker continues to 
claim I owe a commission from the sale of Mountain Park that never happened according to 
GMAC. 
39. The credit problems have prevented me from obtaining reasonable financing for 
my house and interferes with my getting operating loans for my business. The Defendants' 
actions have cost me a considerable amount of financial damages and hardship, and have injured 
and hindered my business in numerous ways, including growth and potential. 
D-N G. KUHN 
SUBSCRlBED AND SWORN to before me this 18' 'day of September, 2002. 
My Commission Expires 
CERTEICATE OF SERVICE 
I hereby certifjl that on this 281h day of September, 2002, I served a true and 
correct copy of the foregoing AFFIDAVIT OF D G. K W ,  by depositing the same in 
the United States mail, at Pocatello, postage prepaid, in an envelope addressed to: 
David C. Nye 
Merrill & Merrill 
P.O. Box 991 
Pocatello, ID 83204-0991 
Thomas J. Holmes 
Jones, Chtd. 
P.O. Box 967 
Pocatello, ID 83204-0967 
Robert L. Crowley, Jr. 
102 North Clark Street 
P.O. Box 387 
Rigby, ID 83442 
Norman G. Reece, Jr. 
15 1 N. 3rd Ave., Ste 204 
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Bron M. Ramel l  
DIAL, MAY & MELL 
P.O. Box 370 
Pocatello, Idaho 83204 
Tel: (208) 233-0132 
Fax: (208) 234-2961 
Idaho State Bar No. 4389 
Attor~leys for PlaintzflDavverz G. Kuhn 
IN THE DISTRICT COURT OF THE SIXTH JUT)ICLAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE C O ~ T Y  OF BANNOCK 
D-N G. K W ,  an individual, SCHEI 
DEVELOPMENT CORPORATION, an 
Idaho corporation, ROGER J. SCHEI, an 
individual, and FRANCES R. SCHEI, an 
individual, 
Plaintiffs, 
VS. 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey 
Corporation, COLDWELL B A m R  
LANDMARK, INC. nMa LANDMARK 
REAL ESTATE INC., an Idaho corporation 
q- d/b/a KELLER WILLIAMS REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an Idaho 
corporation, HARRIS APPRAISALS, 
INC., an Idaho corporation, KELLY 
FISHER, an individual, TODD BOHN, an 
individual, JOHN MERZLOCK, an 
individual, RONALD BITTON, an 
individual, and WAYNE W S ,  an 
individual, 
Defendants. 
Case No. CVOC-00-02226c  
SUPPLEMENTAL AFFIDAVIT OF 
DAMEN G. KUHN 
STATE OF IDAHO ) 
) ss. 
County of Bannock ) 
Darren G. Kuhn, being first duly sworn upon oath, deposes and states as follows: 
/&A 
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1. I am a Plaintiff in the above-referenced litigation and have personal 
howledge of the facts attested to herein. 
2. I have read the Affidavit of Roger J. Sckci, dated September 18,2002 
(hereinaner "'Scbei Affidavit"). Upon reading the Schei Affidavit, 1 noticed several 
instances, which if true, are misrepresentations on the part of Coldwell Banker and its 
agents, 
3. According to the Schei Affidavit, Todd Bohn told Mr. Schei that I had 
installed an RV pad after I purchased Mountain Park. See Scbei Affidavit at 3 paragraph 
7. This is not true. The RV pad was installed as a condition of my purchasing Mountain 
Park. As my real estate agent at the time, Todd Bohn knew that. 
4. According to the Scbei Affidavit, Coldwell Banker never presented an 
offer from any prospective buyer on Mountain Park. See Schei Affidavit as 18 paragraph 
28. However, as noted in my original affidavit, John Merzlock told me the Scheis had 
rejected an offer on Mountain Park after it had been presented to them. See Affidavit of 
Darren G. Kuhn, dated September 18,2002 at 9, paragraph 30. In spite of requests to 
Coldwell Banker for production of all relevant documents, there is no document showing 
such an offer in the documents produced by the Defendants. 
-3--yd(c - 
Darren G. Kuhn 
SUBSCRIBED AND SWORN to before me this day of September 2002. 
SHENECL GMRK 
NOTARY PUBLIC 
My Commission Expires 
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CERTEICATE OF SERVICE 
-J; I hereby certify that on this &$day of September 2002, 1 served a true and 
correct copy of the foregoing S W P L E M E m U  AFFIDAVIT OF DARREN G. K W ,  
by depositing the same in the United States mail, at Pocatello, postage pre-paid, in an 
envelope addressed to: 
David C. Nye 
Merrill& Memll 
P.O. Box 991 
Pocatello, LD 83204-099 1 
Thomas J. Holmes 
Jones, Chtd. 
P.O. box 967 
Pocatello, ID 83204-0967 
Robert L. Crowley, Jr. 
102 North Clark Street 
P.O. Box 387 
Rigby, ID 83442 
Norman G. Reece, Jr. 
15 1 N. 3rd Ave, Ste. 204 
Pocatello, LD 83204 
5 DATED this day of September 2002. 
/ z  Y 
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Noman G. Reece, Jr. i"lLE.9 
NOW14N G. REECE, P.C. / v,- J 5.f t ' 1  \- t -  
15 1 North 3rd Avenue, Suite 204 
Pocatello, Idaho 83201 
Tel: (208) 233-0128 
F a :  (208) 233-4895 
Idaho State Bar No. 3898 
Attorney for PEuintqfi Schei DeveEoptne~zt 
Corporation, Roger J. Schei and Frances R. Schei 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
D A m N  G. KUED-4, an individual, SCHEI 
DEVELOPMENT CORPORATION, an Idaho 
corporation, ROGER J. SCHEI, an individual, 
and FRANCES R. SCHEI, an individual, 
Plaintiffs, 
1, d 
. , vs. 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey Corporation, 
COLDWELL BANKER LANDMARK, TNC. 
nlkla LANDMARK. REAL ESTATE INC., an 
Idaho corporation d/b/a KELLER WILLIAMS 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an Idaho 
corporation, HARRIS APPRAISALS, INC., an 
Idaho corporation, KELLY FISHER, an 
individual, TODD BOHN, an individual, 
JOED-4 MEELOCK, an individual, RONALD 
BITTON, an individual, and WAYNE 
HARRIS, an individual, 
Defendants. I 
Case No. ~ ~ 0 C - 0 0 - 0 2 2 2 6 U  
AFFIDAVIT OF ROGER J. SCHEI 
STATE OF IDAHO ) 
) ss. 
County of Bannock ) 
Roger J. Schei, being first duly sworn upon oath, deposes and states as follows: 
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1. I am a Plaintiff in this action and have personal howledge of the facts attested to 
herein. 
2. In 1997, my wife, Frances R. Schei, and I owned a home at 13235 Manning Lane in 
Tyhee, Bannock County, Idaho. The legal description of this property is Lot 16, Block 2 of the 
Tyhee Estates First Addition. Hereinafter, I will refer to this property as "Manning Lane" or "the 
Manning Lane property." 
3. In 1997, I approached my neighbor and fkiend, Defendant John Merzlock, about 
listing the Manning Lane property for sale through Coldwell Banker. I had several previous 
dealings with Mr. Merzlock, including puschasing the land upon which the residence at 13235 
Manning Lane had been constructed. When I approached Mr. Merzlock about listing Manning Lane, 
r " he made several assurances to me. These assurances included, but were not limited to, the following: 
I 
First, Mr. Merzlock assured me that he was also an appraiser, and that Coldwell Banker could get 
Manning Lane appraised for approximately $349,000.00. Second, Mr. Merzlock was positive that 
Coldwell Banker could sell the Manning Lane property for that price. Mr. Merzlock explained that 
as the owner of Coldwell Banker and as a very influential member of the community, he and his 
business associates could handle all parts of the proposed transaction and sell the property for 
$349,000.00 within six months. 
4. Based upon John Merzlock's assurances, my wife and I felt we could trust Mr. 
Merzlock, so we agreed to list Manning Lane with Coldwell Banker for a sale price of $349,500.00. 
We signed a listing agreement with Mr. Merzlock on June 18, 1997. 
5. Thereafter, John Merzlock approached me in July of 1997 about a prospective buyer. 
At that time, John Merzlock told my wife and I that he had talked with his associate and employee 
at Coldwell Banker, Defendant Todd Bohn. Mr. Merzlock told us he had an offer on Manning Lane. 
/ALL 
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6. In late July of 1997, Mr. Merzlock and Todd Bohn came to our residence late one 
evening. They both indicated they had a buyer who would purchase Manning Lane for $300,000.00 
if we would take the buyer's home on Mountain Park on trade for $180,000.00. The legal 
description of the Mountain Park property is Lot A, Block 5, Division of Lot 17, Block 9 and Block 
5, Mountain Park Subdivision, and will hereafter be referred to as "Mountain Park" or "the Mountain 
Park property."I told them I did not think the transaction could work, but John Menlock assured 
me there was a way to make it work. John Merzlock said that Todd Bohn did these kinds of 
transactions all the time without any problems, and added that Todd knew what he was doing. Todd 
Bohn confirmed John Merzlock7s assurances in this regard, and told me he would put the deal 
together. John Merzlock then indicated he would be out of town for a while, and that Todd Bohn 
would handle the transaction. 
7. Thereafter, while John Merzlock was out of town, Todd Bohn met directly with my 
wife and I in our home several times in the late evenings. It was around this time that we learned 
the prospective buyer was Plaintiff, Darren Kuhn. Todd informed us he had sold the Mountain Park ' 
property to Darren Kuhn for $180,000.00, and that subsequent to the sale, Darren Kuhn added 
central air conditioning, a fence, landscaping, and an RV pad. Todd Bohn also informed us that as 
a result of these improvements, the Mountain Park property was now worth at least $189,000.00. 
Since we were taking Mountain Park on trade, I agreed to sell Manning Lane to Darren Kuhn. 
8. It was not until April of 2000 that I learned Darren Kuhn had purchased his house on 
Mountain Park in 1996 for only $1 67,000.00, and then made the improvements Todd Bohn told me 
about, which brought the value of the Mountain Park house up to only $1 80,000.00. 
9. On July 28,1997, Todd Bohn presented an offer to my wife and I, stating the Kuhns 
would buy Manning Lane for $355,000.00, if we would buy Mountain Park for $195,000.00. We 
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asked Mr. Boha why the K&s would want to pay more than our asking price. Mr. Bohn told us 
CJ 
that tlie Kuhns wanted more money to complete the basement at Maming Lane, and added we 
needed to expedite the Wansaction to complete the deal, because several other transactions hinged 
on the completion of this transaction. 
10. M e n  John Merzlock returned to town, he confirmed with us that he had 
document.ation showing the Kuhns bought the house for its appraised value of approximately 
$182,000.00. At that time, John Merzlock said that because of the improvements to the property, 
Mountain Park was presently worth $189,000.00, and that Darren Kuhn owed approximately 
$150,000.00 on Mountain Park. John Merzlock added that Coldwell Banker had already procured 
a buyer for Mountain Park, and said if that buyer did not work out, he had another buyer who was 
willing to purchase Mountain Park. Therefore, Mr. Merzlock said he was certain the sale of 
Mountain Park would close within 90 days. I asked Mr. Merzlock what would happen if neither 
prospective buyer followed through. At that point, Mr. Merzlock promised that Coldwell Banker 
would buy Mou~~tain Park in that event. 
1 1. John Merzlock subsequently told me Coldwell Banker had an appraiser working on 
Manning Lane, and repeatedly expressed confidence in his ability to sell Manning Lane for 
$349,500.00. John Merzlock later told me he andor Coldwell Banker had contacted several 
appraisers in Pocatello and Idaho Falls, but that none of them would appraise Manning Lane 
anywhere near the value as it had been represented to me by John Merzlock. But John Merzlock 
added he had a friend in Rigby who owed him a favor and who would appraise Manning Lane for ' 
$349,500.00, explaining that we needed the appraisal to be as high as possible to procure the 
financing required by the transaction Coldwell Banker proposed. I later learned that the "friend" 
in Rigby was Wayne Harris of Harris Appraisals. It was not until aRer we closed the deal that I 
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found out the first appraiser retained by Coldwell Banker (who lived in Pocatello and was familiar 
with the local market) valued Manning Lane at only $267,000.00. 
12. Based upon the representations of Goldwell Banker and Professional Escrow 
Services, we entered into a contract with Damn Kuhn whereby we would sell Manning Lane to him 
for $296,500.00. 
13. Thereafter, Todd Bohn and John Merzlock came to our residence, and Todd Bohn I 
said we now needed to sign a lease with Dmen Kuhn on the Mountain Park residence. I wondered 
why a lease was necessary, since I was purchasing Mountain Park. Mr. Bohn explained this was 
standard procedure and would facilitate the transaction by relieving Darren Kuhn of any financial 
obligations on Mountain Park. Mr. Bohn added that the so-called lease was not really a lease. Both 
John Merzlock and Todd Bohn reassured us that this "lease" would make the deal work, and that 
, * 
.. 3 
I- _ they did these types of transactions all the time. Therefore, on or about August 18,1997, we signed 
ji" 
a "lease," agreeing to pay $1,400.00 per month on Mountain Park from August 28, 1997 through 
August 28, 1998. John Merzlock again assured my wife and I that we would only be making two ' 
or three payments on Mountain Park, because Coldwell Banker already had Mountain Park sold, and 
that closing was only a formality. 
14. On September 30, 1997, we signed with Darren Kuhn a Real Estate Purchase and 
Sale Agreement and Receipt for Earnest Money on the Manning Lane property. 
15. On October 8,1997, I signed a Real Estate Purchase and Sale Agreement and Receipt 
for Earnest Money. The agreement provided that a warranty deed would be held at Professional 
Escrow Services and would not be recorded until the closing on the pending sale of the Mountain 
Park property. @owever, this deed was recorded even though Mountain Park was never sold.) 
16. The agreement provided that Darren Kuhn would receive the balance of his equity 
P2-7 '  
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in, Mountain Park upon the sale of Mountain Park, and the equity was to be secured by a note and 
deed of tmst in favor of the buyer. Dmen Kuhn was to use the balance of his equity for the down 
payment on M m i n g  Lane, and any sul-plus monies would go to us upon the resale of Momtain 
Park. Coldwell Banker insisted that at the time of the resale, it would receive an additional 
comission.  I have since learned, however, that Todd Bohn told Darren Kuhn that the deed and 
note would be torn up so that he would not owe us anfling on that obligation. 
17. It was my understanding that we had purchased Mountain Park. My wife and I 
cleaned and maintained the house, paid all the utilities, then winterized the house. I also signed a 
listing agreement with Coldwell Banker on Mountain Park. I would not have done any of this had 
I not believed we owned Mountain Park. Moreover, 1 signed a deed of trust and promissory note 
prepared by Ron Bitton pertaining to Mountain Park. Furthermore, Ron Bitton and John Merzlock 
reassured me that my wife and I owned Mountain Park. 
,' 
18. Todd Bohn informed my wife and I that the paperwork on the transaction required 
two escrow companies. Todd said that First American Land Title would handle the Manning Lane 
closing, while Professional Escrow Services would handle the Mountain Park closing. I questioned 
the necessity oftwo escrow companies. Todd Bolm and John Merzlock informed us that Ron Bitton 
at Professional Escrow Services was an expert at these types ofdeals, and insisted we use Mr. Bitton. 
We still did not understand the necessity of two escrow agents, or what Coldwell Banker meant by 
"these deals," but we continued to rely upon the expertise of John Merzlock, Ron Bitton and Todd 
Bohn. John Merzlock again reassured us that Todd Bohn knew what he was doing in this regard. 
Therefore, we allowed the transaction to proceed. 
19. Todd Bohn and John Merzlock persistently reassured my wife and I that they could " 
sell the Mountain Park property for approximately $1 89,000.00. I repeatedly asked if the Mountain 
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Park sale could be closed in 90 days. Todd Bohn and John Merzlock indicated it could, and '" 
promised us that Coldwell Banker would take only a 4% commission on the Mountain Park resale 'y 
if we would take the Mountain Park property on trade. Todd Bohn added that he had never reduced 
his commission before, but that he would in this case to make the deal work. 
20. Defendants required us to relist Mountain Park with them for an additional 4% 
commission. 
2 1. In reliance upon the representations of Coldwell Banker and Professional Escrow 
Services, on or about October 17, 1997, my wife and I signed a Warranty Deed on Manning Lane 
to the Kuhns which was later recorded on October 21, 1997 as Instrument No. 97018072. 
22. On October 20, 1997, we and Darren Kuhn signed a Settlement Statement at First 
American Title Company on Manning Lane and also signed Escrow Instructions. 
23. After the closing, my wife and I received a statement from Professional Escrow 
Services demanding $1,664.74 per month. This was $264.74 more than the Defendants represented 
it would be. Our budget was not capable of absorbing an additional $264.74 expense. 
24. Thereafter, 1 asked Ron Bitton of Professional Escrow Services about the loan 
balance, property taxes and mortgage interest on Mountain Park. Ron Bitton told me that he did not 
know if be could ascertain the balance on the loan. A few days later, Ron Bitton informed me in 
effect that he had to be careful because he did not want the mortgage holder to find out about our 
transactions, explaining that if the mortgage holder did find out, it would accelerate Darren Kuhn7s 
loan and declare the entire loan amount immediately payable, which would sabotage the whole 
transaction. 
25. We also asked Ron Bitton about making payments to the mortgage holder directly. 
Ron Bitton insisted that our payments should be made to Professional Escrow Services, and he 
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refused to disclose the identity of the mortgage holder. 
26. Prior to October 28,1997, no one ever disclosed to me that anything had to be hidden 
from the modgage holder, nor did anyone at Coldwell Banker or Professional Escrow Services 
suggest to me that any of the transactions involved were improper or illegal. 
27. On July 23, 1998, on the demand of Professional Escrow Services, my wife and I 
signed a second Promissory Note in the amount of $21,313.30 to Darren Kuhn to be paid in lump 
sum on or before October 17,1998. This demand was made after we had stopped making payments 
to Dmen Kuhn through Professional Escrow Services on the "lease" agreement, and after Mr. Bitton 
demanded we pay even more money. We questioned the necessity of a second promissory note, and 
Ron Bitton explained that the previous note we had signed in October of 1997 was incorrect, because \ 
it showed Darren Kuhn owed us money, whereas Ron Bitton said we owed Darren Kuhn money. 
We then asked how we would get the balance and down payment on Manning Lane which Darren 
Kuhn owed us. Ron Bitton assured us we would be paid once Mountain Park was resold. In spite 
of repeated requests to produce a signed copy of the original note from October of 1997, none of the 
Defendants has produced this note, and we can only assume it has been destroyed. Also on the 
demand of Professional Escrow Services, we signed a Deed of Trust listing Darren Kuhn as a 
beneficiary on the Mountain Park property to secure payment of $2 1,3 13.30. This Deed of Trust was 
recorded October 17, 1998 as Instrument No. 98014359. 
28. In spite of Coldwell Banker's assurances to the contrary, Mountain Park did not sell 
within 90 to 120 days. After consulting with several real estate companies, we learned that the price 
suggested by Coldwell Banker was far too high, given the market conditions. Coldwell Banker 
never presented an offer from any prospective buyer on Mountain Park, despite their previous 
representations, before we commenced this transaction, that Coldwell Banker had two prospective 
j3A 
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buyers who were ready to purchase Mountain Park. 
29. By the time the lease expired, the Mountain Park prope&y had not sold. We paid 
lease payments from November 1997 though September 1999, beyond the term of the lease, and 
eventually discontinued those lease payments. At that point, Professional Escrow Services and 
Coldwell Banker and their agents conspired to evict us fl-om Mountain Park. 
30. When Coldwell Banker did not sell the house within the time fiame promised, it 
created substantial financial hardships upon our family. These hardships included the loss of our 
home on Mountain Park. Mountain Park was foreclosed upon because Coldwell Banker did not 
fulfill its promises. We also lost liquid assets as a result. We had to refinance our house at a high 
interest rate and borrow money on our credit cards to pay our obligations. Moreover, we have been 
1c unable to get financing loans, future. construction loans, and personal loans as a result of the 
'c- 
Defendants' conduct. Our personal finances have been ruined due to these problems in credit-related 
matters. 
SUBSCRIBED AND SWORN to before me this 18th day of September, 2002. 
i, ,,-M.ij J\r- -,
Notary Public for Idaho 
My Commission Expires - ZT- 65 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 20th day of September, 2002, I served a true and correct 
copy of the foregoing MFIDAVIT Of; ROGER J. SCHEI, by depositing the same in the United 
States mail, at Pocatello, postage pre-paid, in an envelope addressed to: 
David C. Nye 
Merill  & Merrill 
P.O. Box 991 
Pocatello, ID 83204-0991 
Thomas J. Holmes 
Jones, Chtd. 
P.O. Box 967 
Pocatello, ID 83204-0967 
Robert L. Crowley, Jr. 
102 North Clark Street 
P.O. Box 387 
Rigby, ID 83442 
Bron M. Rammell 
Dial, May & Rammell 
P.O. Box 370 
Pocatello, Idaho 83204 
n 
Noman G. Reece, Jr. " 
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Noman G. Reece, Jr. 
N O M A N  G. FLEECE, P.C. 
15 1 North 3rd Avenue, Suite 204 
Pocatello, Idaho 8320 1 
Tel: (208) 233-0128 
Fax: (208) 233-4895 
Idaho State Bar No. 3898 
Attorney for Plaintqfi Schei Development 
Corporation, Roger J. Schei and Frances R. Schei 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
DARKEN G. K W ,  an individual, SCHEI 
DEVELOPMENT CORPORATION, an Idaho 
corporation, ROGER J. SCHEI, an individual, 
and FRANCES R. SCHEI, an individual, 
Plaintiffs, 
VS. 
COLDWELL BANKER W A L  ESTATE 
CORPORATION, a New Jersey Corporation, 
COLDWELL BANKER LANDMARK, INC. 
n/k/a LANDMARK REAL ESTATE INC., an 
Idaho corporation d/b/a KELLER WILLIAMS 
WALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an Idaho 
corporation, HARRIS APPRAISALS, INC., an 
Idaho corporation, KELLY FISHER, an 
individual, TODD BOHN, an individual, 
JOI-IN MERZLOCK, an individual, RONALD 
BITTON, an individual, and WAYNE 
HARRIS, an individual, 
Defendants. 
STATE OF IDAElO ) 
) ss. 
County of Bannock ) 
Case No. ~ ~ 0 ~ - 0 0 - 0 2 2 2 6 f i  
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Roger J. Schei, being first duly sworn upon oath, deposes and states as follows: 
1. 1 am a Plaintiff in the above-referenced litigation and have personal howledge of 
the f x t s  attested to herein. 
2. I have read the Affidavit of Darren C. Kuhn, dated September 18,2002 (hereinafter 
'Kubn Affidavit"). Upon reading the Kuhn Afidavit, 1 noticed several instances which, if true, are 
misrepresentations on the part of Coldwell Banker and its agents. 
3. According to the Kuhn Affidavit, Darren Kuhn purchased the Mountain Park property 
in 1996 for $167,000.00. See Kuhn Affidavit at 2 7 3. However, as noted in my original affidavit, 
Todd Bohn informed me that he had sold the Mountain Park property to Darren Kuhn for ,t 
$180,000.00, and that subsequent to the sale, Darren Kuhn added a considerable amount of 
improvements. See Affidavit of Roger J. Schei, dated September 18,2002 at 3 7 7. John Merzlock 
v ar made the same misrepresentation to me. fd. at 4 7 10. 
\" 
4. According to the Kuhn Affidavit, Todd Bohn told Mr. Kuhn that we could not qualify \> 
for a loan to buy Mountain Park because we were over-extended on building contracts and because 
we were financially strapped at the time. Kuhn Affidavit at 4 7 12. This is not h e .  We never 
attempted to obtain a loan on Mountain Park, because we were supposed to be taking the house on 
trade. We were not over-extended on building contracts, and were not financially strapped at the 
time. 
5.  According to the Kuhn Affidavit, Todd Bohn told Mr. Kuhn that a deed of trust and 
promissory note would be written up to procure financing from the bank, but destroyed the day after 
they were signed. Kuhn Affidavit at 4 7 13. No one at Coldwell Banker or Professional Escrow 
Services ever disclosed to me that any of this paperwork would be intentionally destroyed. 
/ 3 6  
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6. According to the Kuhn Affidavit, John Merzlock told Mr. Kuhn that we bad rejected 
an offer on Mountain Park after it bad been. presented to us. Kuhn Affidavit at 8 71 33. This is not 
true. The truth is we were never presented any offers on Mountain Park. 
SUBSCRIBED AND SWORN to before me this 19th day of September, 2002. 
c
Notary Public for Idaho 
My Commission Expires 04 -L%/ 05
/ 3 7  
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CERTFICATE OF SERVICE 
I hereby certify that on this 20th day of Septe~nber, 2002, I served a true and correct 
copy of the foregoing SUPPLEMENTAL MFIDAVIT OF ROGER J. SCHEI, by depositing the 
same in the United States mail, at Pocatello, postage pre-paid, in an envelope addressed to: 
David C. Nye 
Merrill R: Merrill 
P.O. Box 991 
Pocatello, 1D 83204-0991 
Thomas J. Holmes 
Jones, Chtd. 
P.O. Box 967 
Pocatello, ID 83204-0967 
Robert L. Crowley, Jr. 
102 North Clark Street 
P.O. Box 387 
Rigby, ID 83442 
Bron M. Rmmell 
Dial, May & Rammell 
P.O. Box 370 
Pocatello, Idaho 83204 
Nonnan G. Reece, JL 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DIS'I'RICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
DARREN KCIHN, SCHEI DEVELOPMENT ) 
GORP., ROGER SCHEI, FRANCES SCHEI ) 
CASE NO.: CV-OC-00-02226C 
Plaintiffs, 
1 
VS. 
COLDWELL BANKER REAL ESTATE MEMORANDUM DECISION, 
CORP., COLDWELL BANKER LANDMARK, ) ORDER, AND JUDGMENT 
INC., n/Ma LANDMARK REAL ESTATE INC., ) REGARDING PLAINTIFF'S 
t d/b/a KELLER WILLIAMS REALTY EAST ) MOTION TO DISMISS 
IDAHO, PROFESSIONAL ESCROW COUNTERCLAIM 
SERVICES, INC., HARRIS APPRAISALS, ) 
INC., KELLY FISHER, TODD BONN, JOHN ) 
MERZLOCK, RONALD BITTON, 
WAYNE H A W S  
Defendants. 
1 
The above entitled matter is before this Court on Plaintiffs Motion to Dismiss 
Counterclaim, filed August 29,2002, with the Bannock County Clerk A hearing on Plaintiffs 
Motion was held on September 30,2002, and, after hearing oral argument from respective 
counsel, the Court took the matter under advisement. This Court has reviewed the file, 
MEMORANDUM DECISION, ORDER, AND JUDGMENT REGARDING PLAINTIFF'S 
MOTION TO DISMISS COUNTERCLAIM - 1 
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considered the argments presented, reviewed Plaintiffs Motion to Dismiss Counterclaim, 
Defendant's Ronald Bitton's Objection to Motion to Dismiss Counterclaim, and has reviewed the 
applicable statutory and case law. 
1. 
ISSUE 
Can Mr. Bitton include his claim for attorney fees in a pleading. or is his claim a 
counterclaim under ldaho Rules of Civil Procedure 13(a)? 
11. 
STATEMENT OF FACTS 
The complaint in this case was filed October 27,2000. Included as a defendant on the 
complaint was Ronald Bitton and Professional Escrow Services, Inc. On March 23,2001, 
Ronald Bitton filed his answer to the complaint. Included in his answer was a counterclaim, 
alleging that he is entitled to reimbursement for attorney's fees, costs and disbursements under 
paragraph 4 of the escrow agreement signed by the plaintiffs in this case. The relevant language 
of the escrow agreement reads, 
"... in the event of any disagreement between the parties hereto, or demands or 
claims being made upon the escrow holder by the parties hereto or interested herein 
or by any other party, said escrow holder shall have the right to employ legal counsel 
to advise it andlor represent it in any suit or action brought affecting this escrow the 
papers held in connection herewith; and the parties hereto shall be jointly and 
severally liable to the escrow holder for any and all attorney process fees, costs, and 
disbursements incurred by said escrow holder in connection herewith, and upon 
demand shall forthwith pay the same to the escrow holder." 
On August 29, 2002, plaintiffs filed a Motion to Dismiss Counterclaim, alleging that Mr. 
Bitton's counterclaim was not a true counterclaim, but rather a claim that could be asserted in 
MEMORANDUM DECISION, ORDER, AND JUDGMENT WGARDING PLAINTIFF'S 
MOTION TO DISMISS COUNTERCLAIM - 2 
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pleadings, and thus should be dismissed under I.R.C.P. 12(b)(6). On September 23,2002, 
Ronald Bitton filed an Objection to Motion to Disrniss Counterclaim. 
Idaho Rules of Civil Procedure (I.R.C.P.) 13 states, 
'"a] pleading shall state as a counterclaim any claim which at the time of serving the 
pleading the pleader has against any opposing party if it arises out of the transaction 
or occurrence that is the subject matter of the opposing party's claim and does not 
require for its adjudication the presence of third parties of whom the court cannot 
acquire jurisdiction." 
The Idaho Court of Appeals held that the purpose of I.R.C.P. 13(a) is to avoid 
multiple lawsuits between the parties in the same transaction or occurrence. Blaser v. 
? .  
;" 
% Canzevon, 116 Idaho 453,776 P.2d 462 (1983). 
The standard for a motion to dismiss pursuant to I.R.C.P. Rule 12(b)(6) is that same as 
that for a summary judgment; the non-moving party is entitled to have all inferences viewed in 
hislher favor. Young v. City of Ketchurn, 137 Idaho 102,44 P.3d 1 157 (2002). The issue is not 
whether the non-moving party will ultimately prevail, but whether the non-moving party is 
entitled to offer evidence to support the claims. Id 
Regarding attorney fees, I.R.C.P. 54(e)(l) states that the court may award reasonable 
attorney fees to the prevailing party. 
In plaintiffs Motion to Dismiss the Counterclaim, plaintiffs allege that the counterclaim 
should be dismissed under I.R.C.P. 12(b)(6) because Ronald Bitton could claim, in his answer, 
fees and costs should he prevail. 
MEMORANDUM DECISION, ORDER, AND JUDGMENT WGARDING PLAINTIFF'S 
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However, under I.R.C.P. 54(e)(l), attorney fees may be awarded only to the prevailing 
party. Thus, if forced to assert his claim in a pleading, Mr. Bitton could only claim attorney fees, 
costs and disbursements if he prevailed. This is not Mr. Bitton's argument. He alleges that, 
under the contract signed, the parties to the escrow agreement should indemnify him, regardless 
of which party ultimately prevails. Thus, Mr. Bitton is unable to satisfactorily assert his claim in 
a pleading. 
Under I.R.C.P. 13(a) a counterclain~ is a claim that a pleader has against an opposing 
party at the time the pleading was filed. In this case, the claim for attorney fees, costs and 
disbursements arose out of the same subject matter as the complaint. Thus, Mr. BittonSs claim is 
r 
b -* properly considered a counterclaim. 
Furthermore, in light of the policy of avoiding multiple suits between the sarne parties, it 
is clear that Mr. Bitton should be allowed to assert his claim for attorney fees in this proceeding 
and not be forced to open another proceeding. 
I?'. 
CONCLUSION 
Plaintiffs Motion to Dismiss Counterclaim is DENIED. 
IT IS SO ORDERED. 
J DATED t h i s L  day of 
PETER D. MCDERMOTT 
DISTRICT JUDGE 
MEMORANDUM DECISION, ORDER, AND JUDGMENT W G A R D N G  PLAINTIFF'S 
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Copies to: 
Bron R a m e l l  
Noman Reece 
David Nye 
Thomas Holrnes 
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Thomas J. Holrnes (ISB # 2448) 
Matthew 0. Pappas (ISB # 6 190) 
JONES, CHARTERED 
203 South Garrfield - P.O. Box 967 
Pocatello, Idaho 83204 
(208) 232-591 1 
(208) 232-5962 (fa:*;) 
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Attorneys for Dcfendm Ronald Bitton 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
DARREN G. KUHN, an individual, SCHEI 
DEVELOPMENT CORPORATION, an Idaho 
corporation, ROGER J. SCHEI, an individual, 
and FRANCES R. SCHEI, an individual, 
Plaintiffs, 
VS. 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey Corporation, 
COLDWELL RANKER LANDMARK, INC. 
n/Ma LANDMARK REAL ESTATE INC., an 
Idaho Corporation d/b/a KELLER WILLIAMS 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an Idaho 
Corporation, KELLY FISHER, an individual, 
TODD BOHN, an individual, JOHN 
NIERZLOCK, an individual, RONALD 
BITTON, an individual, and WAYNE HARRIS, 
an individual, 
Defendants. 
) CASE NO. CVOC-00-02226A 
1 
) DEFENDANT RON BITTON'S 
) OBJECTION TO MOTION FOR 
) PUNITIVE DAMAGES 
1 
COMES NOW Defendant, Ronald Bitton, by and through his attorneys of record, and hereby 
respectfully moves this Court for an order denying Plaintiffs' Motion for Punitive Damages and 
OBJECTION TO MOTION FOR PUNITIVE DAMAGES - 1 
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hereby f?les this objection. Plaintiffs allege in their motion that pursuant to Idaho Code 9 6- 1604(2), 
they are entitled to amend their prayer to include an award of punitive damages. Defendant contends 
that Plaintiffs have failed to meet the burden set forth in 1.C. § 6-1604(2). 
1. 
DISCUSSION 
A. Introduction 
Plaintiffs have failed to establish that they are entitled to an award for punitive damages 
against Defendant Ronald Bitton and his company because they have failed to show that there is 
, *I reasonable likelihood that they are entitled to legal or equitable relief. Additionally, Plaintiffs have 
-4 
failed to show specific conduct on the part of Defendant that would meet the standard set forth in 
I.C. $ 6-1604. Mere allegations contained in affidavits which are rampant with hearsay cannot 
sufficiently establish a basis for punitive damages. 
B. Standard of Review 
An award of punitive damages is permissible only where the defendant's conduct was 
"oppressive, fraudulent, wanton, malicious or outrageous." I.C. $ 6-1604. In Cheney v. Palos 
Yerdes Inv. Covp., 104 Idaho 897, 665 P.2d 661 (1983), the Idaho Supreme Court described the 
circumstances necessary to justify punitive damages: 
"An award of punitive damages will be sustained on appeal only when it is shown 
that the defendant acted in a manner that was "an extreme deviation from reasonable 
standards of conduct, and that the act was performed by the defendant with an 
understanding of or disregard for its likely consequences." The justification for 
punitive damages must be that the defendant acted with an extremely harmful state 
of mind, whether that be termed "malice, oppression, fraud or gross negligence"; 
"malice, oppression, wantonness"; or simply "deliberate or willful."" 
Id. at 905, 665 P.2d at 669 (citations omitted). Our Supreme Court has cautioned that punitive 
damages are not favored in the law and should be awarded only in the most unusual and compelling 
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circmstmces, and are to be awarded cautiously and within narrow limits. See FValston 1: 
Monunze~tal Lifi Ins. Co., 129 Idaho 21 l ,22 1,923 P.2d 456,466 (1 996). The decision whether to 
allow the jury to consider punitive damages rests in the discretion of the trial court. See Weaver v. 
S t b r d ,  134 Idaho 691,700,8 P.3d 1234, 1243 (2000). 
The trial court's analysis begins with the observation that punitive damages are unavailable 
unless the plaintiff can show the invasion o f  a legally protected right. See Village ofPeck v. 
Denison, 92 Idaho 747, 75 1-52, 450 P.2d 3 10, 3 14- 15 (1 969). That is, the plaintiff must first be 
entitled to legal or equilabte relief before punitive damages can be obtained. See Boise Dodge, Inc. 
v. Clark, 92 Idaho 902,906-07,453 P.2d 55 1,555-56 (1969); see also Aztec Ltd., Inc. v. Creekside 
d * 
$ 
bs'*+ Inv. Co., 100 Idaho 566,570,602 P.2d 64,68 (1979). The burden of proof falls upon the plaintiff 
to show that there is a reasonable likelihood that they are entitled to relief and that the conduct of the 
Defendant(s) warrants a punitive damages award. See id. 
C. Plaintiffs' Motion for Punitive Damapes Should Be Denied in Reference to Defendant 
Bitton. 
Plaintiffs' allege nine different grounds for punitive damages in their Motion, the first 
consisting of sixteen sub-parts, for a total of twenty-five different allegations in support of the 
Motion. Interestingly, only three of the sub-parts to ground one and grounds two and eight speak 
specifically about Defendant Ron Bitton and his title company. The other grounds deal with the 
other Defendants and violations to be addressed by the Idaho Real Estate Commission which don't 
apply to Defendant Bitton. 
The conduct referred to in Plaintiffs' motion regarding Bitton merely shows the normal 
operations of an escrow officer in a complicated property sale. The actions of the other Defendants 
may implicate them in wrongdoing, but Plaintiffs are trying to paint Bitton's actions in the same 
OBJECTION TO MOTION FOR PUNlTIVE DAMAGES - 3 
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Light. PlaintiffsYiavc failed to show how Bitton" actions are "outrageous" or "extreme deviations 
from reasonable standards of conduct.'"nstead, they merely argue that his preparation of documents 
at the request of the parties implicates him for the mistakes of others, Defendant Bitton simply 
performed his escrow duties. 
The remaining grounds addressed in Plaintiffs' Motion refers specifically to the other 
Defendants. Plaintiffs' allege violations which would subject the other Defendants' to proceedings 
in front ofthe Idaho Real Estate Commission. The allegations do not involve Defendant Bitton, and 
should not be considered against him as a basis for punitive damages. 
11. 
CONCLUSION 
Plaintiffs have failed to meet the burden set forth in I.C. fj 6-1604(2) to establish that they 
are entitled to an award for punitive damages specifically against Defendant Ronald Bitton and his 
corporation. A large majority of Plaintiffs' allegations in support of their Motion are directed at the 
actions of other Uefcndants, and hardly apply Defendant Bitton. Therefore, Defendant Bitton 
respectfully requests that the Motion be denied in reference to him and his company. Plaintiffs' have 
not shown any reasonable likelihood that they would prevail on their underlying case, and they have 
not show how Defendant Bitton's actions were an extreme deviation from reasonable standards of 
conduct. 
Defendant requests oral argument upon the matter. 
Attorney for Defendant y $ d  Bitton 
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CERTIFICATE OF SERVlCE 
I H E E B Y  CERTIFY that on the @day of 2002, I served a true and 
correct copy of the foregoing docwent on the following parties via United States mail: 
Bron Rammell 
DIAL, MAY 8t RAMMELL 
P.O. Box 3'70 
Pocatello, Idaho 83204-0370 
David C. Nye 
MERaLL & MERRILL 
P.O. Box 991 
Pocatello, Idaho 83204-099 1 
Norman C. Reece, P.C. 
Attorney At Law 
15 1 North 3"' Avenue, Ste 204 
Pocatello. Idaho 83201 
Robert L. Crowley, Jr. 
102 N. Clark St. 
P.O. Box 387 
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David C. Nye 
MEWILL & ME LL, CHARTEMID 
109 North Arthur - 5th Floor 
P.O. Box 99 1 
Pocatello, ID 83204-099 1 
(208) 232-2286 
(208) 232-2499 Telefax 
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Agorneys for Defendants Coldweli Banker Real Estate Corporation, Coldwell Banker Landmark 
dba Keller Williams, Kelly Fisher, Todd Bohn, and John Merzlock 
IN THE DISTNCT COURT OF THE SIXTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR BANNOCK COUNTY 
D A R E N  G. KUHN, an individual, SCHEI ) Case No. CVOC-00-02226A 
DEVELOPMENT CORPORATION, an Idaho ) 
:4 corporation, ROGER J. SCHEI, an individual, ) 
0 i and FRANCES R. SCNEI, an individual, 1 
1 
Plaintiffs, ) 
) DEFENDANTS' OBJECTION TO 
VS. ) MOTION FOR PUNITIVE 
) DAMAGES 
COLDWELL BANKER ILEAL ESTATE 1 
CORPORATION, a New Jersey Corporation, 1 
COLDWELL BANKER LANDMARK, INC. ) 
&a LANDMARK REAL ESTATE INC., an ) 
Idaho corporation d/b/a KELLER WILLIAMS ) 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., and Idaho 1 
corporation, HARRIS APPRAISALS, INC., and ) 
Idaho corporation, KELLY FISHER, an 1 
individual, TODD BOHN, an individual, JOHN ) 
MERZLOCK, an individual, RONALD 1 
BITTON, an individual, and WAYNE HARRIS, ) 
an individual, ) 
1 
Defendants, 1 
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COMES MOW the Defendants, Coldwell Banker Real Estate Corporation, Coldwell Banker 
Landmark dba Keller Williams, Kelly Fisher, Todd Bohn, and John Merzlock, by and through their 
cowsel of record, Memill& Merrill, Chartered, and submits the following Objection to the Motion 
for Punitive Damages filed by the Plaintiffs. This Objection is supported by the Affidavit of Kelly 
Fisher, the Affidavit of Todd Bohn, together with the pleading currently before this Court. 
Introduction 
The present. case involves a real estate transaction between Darren and Jacqueline Kuhn 
("Kuhns") and Roger and Francis Schei ("Schei"). The Kuhns owned a house on Mountain Park. 
They desired to purchase a house Schei constructed on Manning Lane ("Manning Lane Property"). 
In order to facilitate the purchase of the Manning Lane Property by the Kuhns, Scheis entered into 
a lease agreement for the Kuhns' Mountain Park house("Mountain Park Property"). Scheis agreed 
a; 
to lease the Mountain Park Property until it could be sold as the Scheis could not obtain financing 
[ ;2 
i to purchase the property outright. Scheis stopped paying the rent and walked away from the 
Mountain Park Property in violation of the lease agreement and the purchase and sale agreement on 
the Manning Lane house. 
Schei and Kuhn filed the present lawsuit after the mortgage holder foreclosed on Kuhns' 
Mountain Park house. The mortgage was in default because Schei quit making the lease payments. 
It should be noted by this Court that the only value received by these Defendants was the 
commission paid for the purchase by Kuhns of the Manning Lane Property. As the Mountain Park 
Property never was sold, no commission was ever paid on that transaction. 
Ar~ument 
A. Standard for Punitive Damages 
Idaho Code 4 6- 1604 governs claims for punitive damages, and provides, in pertinent part: 
(I)  ln any action seeking recovery of punitive damages, the claimant 
must prove, by a preponderance of the evidence, o p c s i v e ,  
frauuent,  wanton, malicious or outrageous conduct by the party 
- - -
against whom the claim for punitive damages is asserted. 
(2) In all civil actions in which punitive damages are permitted, no 
claim for damages shall be filed containing a prayer for relief seeking 
punitive damages. However, a party may, pursuant to a pretrial 
motion and after hearing before the court, amend the pleadings to 
Defendants' Objection to Motion for Punitive Damages 
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indude aprayer fbr relief seeking punitive damages. The court shall 
allow the motion to amend 
establishes a t  such hearing k 
facts at trial sufficient to support an award of punitive d a m a ~ s .  
A plilyer for relief added pursuant to this section shall not be barred 
by lapse of time under any applicable limitation on the time in which 
an action may be brought or claim asserted, if the time prescribed or 
limited had not expired when the original pleading was filed. 
(Emphsis added.) 
Therefore, the Plaintiffs must first show this Court that they have a reasonable likelihood of proving 
sufficient facts at trial to support their claim for punitive darnages before they can even amend their 
complaint to add such a claim. 
The leading case in Idaho on punitive dmages is Cheney v. Pales Yerde Inv. Corp., 104 
.Q ldaho 897 (1983). In Cheney, the Idaho Supreme Court stated the following: 
Mindfkl of the purpose of punitive damage awards, we note that they 
are not favored in the law and therefore, should be awarded only in 
the most unusual and compelling circumstances. WatJield v. Max 
Rouse (SZ Sons Northwest, supra; Jolb v. Paraguay, szlpra. See also 
Yacht Club Sales & Service, Inc., supra; Jolly, supra; Linscott, 
supra; Cox, supra, as holding that the policy behind punitive 
damages - is deterrence rather than punishment. An award of 
punitive damages will be sustained on appeal only when it is shown 
that the defendant acted in a m m e r  that was b n  extreme devia* 
from reasonable standards of conduct, and that the act was 
w 
perf_or& hy the defendant with an understanding of or  
disreard for its likely consequences.' WatJield v. Max Rouse (SZ 
~6n.s Nor;i?west, supra, 100 Idaho at 851, 606 P.2d at 955. See 
Linscott, supra. The justification for punitive damages must be 
that the defendant acted with an extremely harmful state of mipd, 
whether the state be t e r m e d m c e ,  oppression, fraud o r  gross 
n e g w '  ... (citations omitted.) (Emphasis added.) 
104 ldaho at 904-905. Therefore, to establish a claim for punitive damages, the Plaintiffs must show 
that the Defendants actions were "an extreme deviation from reasonable standards of conduct" and 
that they acted "with an extremely harmful state of mind, whether the state be termed 'malice, 
oppression, fraud or gross negligence." 
B. Plaintiffs cannot establish that Defendants' conduct was an "extreme deviation from 
reasonable standards of conduct" or that they acted with "an extremely harmful state of 
mind," 
Defendants' Objection to Motion for Punitive Damages l*fJ 
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Plaintiffs seek to make the required showing by alleging that Defendantskonduct violated 
the Idaho Real Estate License Laws. Pursuant to the Idaho Real Estate License Law, the Idaho State 
Real Estate Commission is the body charged with investigation and discipline of alleged violations 
by real estate brokers or agents. Idaho Code 5s 54-2058 and 54-2059 authorize the Commission to 
investigate m d  discipline "any person engaged in the business or acting in the capacity of real estate 
broker or salesperson with the state of Idaho." I.C. 3 54-2058(1). The Idaho State Real Estate 
Commission did an investigation of the present transaction at the request of the Plaintiff, Roger 
Schei, and determined that these Defendants did not r 
Comission Rules. Afidavit ofKelly Fisher. As the Commission has determined that there has not 
-
l q  been any violation by these Defendants, Plaintiffs cannot assert that these Defendants' actions were 
\? an "extreme deviation fi-om reasonable standards of conduct" or that they acted with "an extremely 
harmful state of mind." In fact, contrary to the assertions made by the Plaintiffs in their Motion for 
Punitive Damages, the actions of these Defendants has not lead to disciplinary action by the Idaho 
Real Estate Comn~ission, nor will they as evidenced by the fact that the Real Estate Commission has 
closed its file on this matter. Id. Therefore, as the Commission has found that the Defendants9 
actions did not violate the applicable standards of conduct, this Court should find that the Plaintiffs 
cannot seek punitive damages and their Motion should be denied. 
C. The documents from the subject transaction do not support the Motion for Punitive 
Damages 
The actual documents from the subject transaction contradict the position and assertions 
made by the Plaintiffs. However, the Plaintiffs inappropriately attempt to support their Motion for 
Punitive Damages with parole evidence without submitting any of the actual documents from this 
Y 
transaction and without even any attempt to argue that the subject documents are ambiguous. 
Without the Plaintiffs submitting the documents and the Court first finding that the subject 
documents are ambiguous, the Plaintiffs cannot simply assert parole evidence to show a reasonable 
likelihood of proving facts at trial suK~cient to support an award of punitive damages. 
Certainly the actual documents &om this transaction contradict the assertions made by the 
Plaintiffs in their affidavits. For example, the Affidavit of Darren Kuhn asserts that he purchased 
the Mountain Park Property for $167,000 in 1996. However, the MLS listing for the Mountain Park 
Defendants' Objection to Motion for Punitive Damages /A'L 
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Property for the period of October 10,1995 through June 30,1996 shows that Kuhns purchased this 
property for $179,000. Afiduvit of Todd Bohn, Exhibit "B. I' Further, the Affidavit of Roger Schei 
indicates that Todd Bohn and John Merzlock told him that the Mountain Park Prope&y would sell 
for $189,000. However, this assedion by Mr. Schei directly contradicts the actual sell price 
indicated in the Exclusive Seller Representation Agreement between the Kuhns and Todd Bohn. 
Afidavit of Todd Bohn, Exhibit '!AA. " Furthermore, the Affidavit of Roger Schei asserts that Mr. 
Merzlock assured the Scheis that they would only have to make a couple of lease payments on the 
Mountain Park Property. However, the actual lease agreement was -For a term of one year and then 
became a month to month tenancy. A@davit of Todd Bohn, Exhibit '%. " Clearly the documents 
ci contradict the assertions made by the Plaintiffs and show that their unsupported claims cannot meet \ 
their burden of proof for the present Motion for Punitive Damages. Therefore, the Plaintiffs' Motion 
for Punitive Damages should be denied. 
D. The Plaintiff's Motion is untimely. 
Even assuming that this Court finds that the Plaintiffs have shown a reasonable likelihood 
of proving facts at trial sufficient to support an award of punitive damages, this Court should find 
that this Motion is untimely and should be denied. If this Motion is granted at this late date with trial 
so close, the Defendants will be prejudiced as they will need to conduct extensive additional 
discovery and will likely need to locate and retain additional expert witnesses. Therefore, as an 
additional basis for denying this Motion, this Court should find that the Plaintiffs have untimely filed 
the present motion and it should be denied. 
Conclusion 
For the reasons more fully set forth above, these Defendants move this Court to deny the 
Plaintiffs' Motion for Punitive Damages. 
DATED this 9 day of October, 2002. 
MERRILL & MERRILL, CHARTERED 
David C. Nye 
Attorneys for Coldwell Banker Real Estate 
Corporation, Coldwell Banker Landmark dba 
Keller Williams, Kelly Fisher, Todd Bohn, 
and John Merzlock 
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CERTIFICATE: OF SERmGE 
I, David C .  Nye, the undersigned, one of the attorneys for the Defendant, in the above- 
referenced matter, do hereby certify that a true, Full md  comect copy of the foregoing document was 
this s(r4 day of October, 2002, served upon the following in the manner indicated below: 
Bron Rammell 
Dial, May & Rammell 
P.O. Box 370 
Pocatello, Idaho 83204 
Noman G. Reece, P.C. 
Attorney at Law 
1 5 15 1 North 3"' Avenue, Suite 204 ($ Pocatello, Idaho 8320 1 
Thomas J. Holmes 
Jones, Chartered 
P.O. Box 967 
Pocatello, Idaho 83204-0967 
U U.S. Mail 
U Hand Delivery 
U Overnight Delivery 
q] Telefax 
U U.S. Mail 
U Hand Delivery 
U Overnight Delivery 
Q Telefax 
U U.S. Mail 
U Hand Delivery 
U Overnight Delivery 
@ Telefax 
/ 
David C. Nye 
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David C. Nye 
LL, CHARTEmD 
109 Nodh A&ur - 5th Floor 
P.O. Box 991 
Pocatello, ID 83204-099 1 
(208) 232-2286 
(208) 232-2499 Telefax 
Idaho State Bar #3678 
Aeorneys for Defendmts Coldwell Barzker Real Estate Corporation, Coldwell Banker L m h a k  
dba Keller Willims, Kelly Fisher, Todd Bohn, and John Merzlock 
IF4 THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR BAI\TNOCM COUNTY 
D A W N  C. KUHN, an individual, SCHEI ) Case No. CVOC-00-02226A 
DEVELOPMENT CORPORATION, an Idaho ) 
- corporation, ROGER J. SCHEE, an individual, ) 
and FRANCES R. SGHEI, an individual, 1 
w", i .  ; $ 
1 
Plaintiffs, ) 
Z ) AFFIDAVIT OF KELLY FISHER 
VS. 1 
1 
COLDWELL BANKER REAL ESTATE ) 
CORPORATION, a New Jersey Corporation, ) 
COLDWELL BAHKIER LANDIMAM, INC. ) 
dkla LANDMARK REAL ESTATE INC., an ) 
Idaho corporation d/b/a KELLER WILLIAMS ) 
REALTY EAST IDAHO, PROFESSIONAL ) 
ESCROW SERVICES, INC., and Idaho 1 
corporation, HARRIS APPRAISALS, INC., and ) 
Idaho corporation, KELLY FISHER, an 
individual, TODD BOHN, an individual, JOHN ) 
MERZLOCK, an individual, RONALD 
BITTON, an individual, and WAYNE HARRIS, ) 
an individual, 1 
Defendants, 
Affidavit of Kelly Fisher 
4109 
Page - 1 
STATE OF IDAHO 1 
:ss 
County of Bannock 1 
Kelly Fisher, being duly sworn, deposes and states: 
1. I am a party to the present action and have personal knowledge of the subject real 
estate transactions. 
2. In 1997, at the time of the relevant real estate transactions, I was the broker for 
Coldwell Banker Landmark and was the broker in the present t-rmaction. 
3. A claim was made by Mr. and Mrs. Roger Schei with the Idaho State Real Estate 
Commission for the conduct of myself, John Merzlock and Todd Bohn in the relevant real estate 
transactions. 
4. Based on the investigation that was subsequently made by the Idaho State Real Estate 
Commission, it was determined that we did not violate any Real Estate License Law or Commission 
Rules. A true and correct copy of the determination letter is attached hereto and incorporated herein 
as Exhibit "A." 
DATED this A day of October, 2002. 
SUBSCRIBED AND SWORN TO before me this +%ay of October, 2002. 
Affidavit of Kelly Fisher 
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CERTIFICATE OF SERVICE 
I, David C. Nye, the undersigned, one of the attorneys for the Defendant, in, the above- 
referenced mager, do hereby certify &at a true, full and correct copy of the foregoing document was 
this =day of October, 2002, sewed upon the following in the manner indicated below: 
Bron Rmmell 
Dial, May & Ramrnell 
P.O. Box 370 
Pocatello, Idaho 83204 
Noman C. Reece, P.G. 
Attorney at Law 
1 5 1 North 3rd Avenue, Suite 204 
Pocatello, Idaho 83201 
Thomas J. Holrnes 
Jones, Chartered 
P.O. Box 967 
'7 Pocatello, Idaho 83204-0967 h 
\ 1 
U U.S. Mail 
U Hand Delivery 
U Overnight Delivery 
a Telefax 
u U.S. Mail 
U Hand Delivery 
U Overnight Delivery 
&J Telefax 
U U.S. Mail 
U Hand Delivery 
U Overnight Delivery 
j& Telefax 
Affidavit of Kelly Fisher 
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David G. Nye 
LL, CHrnTErnD 
109 North Arthur - 5th Floor 
P.O. Box 991 
Pocatello, ID 83204-0991 
(201)) 232-2286 
(208) 232-2499 Telefax 
Idaho State Bar itf3678 
AtLomeys for Defendants Coldwell Banker Real Estate Corporation, Coldwell Banker Landrnark 
dba Keller Williams, Kelly Fisher, Todd Bohn, and John Merzlock 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR BAP\SNOCK COUNTY 
D A W N  G. ICUHN, an individual, SCHEI ) Case No. CVOC-00-02226A 
DEVELOPMENT CORPORATION, an Idaho ) 
corporation, ROGER J. SCHEI, an individual, ) 
and FRANCES R. SCHEI, an individual, ) 
1 
Plaintiffs, 1 
) AFFIDAVIT OF TODD BOHN 
VS. 1 
COLDWELL BANKER REAL ESTATE 1 
CORPORATION, a New Jersey Corporation, ) 
COLDWELL BANKER LANDMARK, INC. ) 
n/Wa LANDMARI( REAL ESTATE INC., an ) 
Idaho corporation d/b/a IELLER WILLIAMS ) 
REALTY EAST IDAHO, PROFESSIONAL ) 
ESCROW SERVICES, INC., and Idaho 1 
corporation, HARRIS APPRAISALS, INC., and ) 
Idaho corporation, KIELLY FISHER, an 1 
individual, TODD BOHN, an individual, JOHN ) 
MERZLOCK, an individual, RONALD 
BITTON, an individual, and WAYNE HARRIS, ) 
an individual, ) 
) 
Defendants, 1 
Affidavit of Todd Bohn 
4109 
Page - 1 
STATE OF IDAHO 1 
:ss 
County of Bannock 1 
Todd Bohn, being duly sworn, deposes and states: 
1. I am a party to the present action and have personal knowledge of the subject real 
estate trmsactions. 
2. In 1997, I was contacted by Jacqueline and Darren Kuhn ("Kuhns") regarding their 
interest in purchasing a home located at 13235 Manning Lane ("Manning Lane Property"). 
3. 1 was also approached by Kuhns to represent them in the sale of their home located 
at 712 Mountain Park (now k n o w  as 4400 Mountain Park) ("Mountain Park Property"). Attached 
hereto as Exhibit "A" and incorporated herein is a true and correct copy of the Exclusive Seller 
Representation Agreement. 
4. I also represented Kuhns in 1996 as their buyer agent when they purchased the 
: '7 
\"? 
'i Mountain Park Property on or about February 2, 1996. Attached hereto as Exhibit "B" and 
incorporated herein is a true and correct copy of the MLS listing for the Mountain Park Property for 
period of October 10, 1995 through June 30, 1996. 
5. On or about October 20, 1997, Kuhns purchased the Manning Lane Property for 
$296,500 from Roger and Francis Schei, 
6. On or about July 25, 1997, Roger and Francis Schei entered into a lease agreement 
with Kuhns for the Mountain Park Property. A true and correct copy of the relevant portion of the 
lease is attached hereto as Bxhibit "C" and incorporated herein. 
DATED this '>ay of October, 2002. 
BED AND SWORN TO 
/ I .  
before me this 3 day of October, 2002. 
Notary Public for 1 6 h  6' 
Residing at: ~ ~ a d 4  
, 
My Commission Expires: 7((~//0 $+ 
/A 0 -..,..- 
Affidavit of Todd Bohn 
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CERTIFICATE OF SERVICE 
I, David C.  Nye, the undersigned, one of the attorneys for the Defendmt, in the above- 
referenced matter, do hereby certify that a tme, 'iitll and conect copy of the foregoing docwent was 
this q44 day of October, 2002, served upon the following in the manner indicated below: 
Bron Rarnmell 
Dial, May & R m e l l  
P.O. Box 370 
Pocatello, Idaho 83204 
Norman G. Reece, P.C. 
Attorney at Law 
15 1 North 3"' Avenue, Suite 204 
Pocatello, Idaho 8320 1 
Thomas J. Holmes 
Jones, Chartered 
I i 
1 i P.O. Box 967 
Pocatello, Idaho 83204-0967 
U U.S. Mail 
U Hand Delivery 
U Overnight Delivery 
m e l e f m  
U U S .  Mail 
U Hand Delivery 
U Overnight Delivery 
Telefax 
U U.S. Mail 
U Hand Delivery 
U Overnight Delivery 
-tf4 Telefax 
Affidavit of Todd Bohn 
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a EXCLUSIVE SELLER REPRESENTATION AGREEMENT 2 THIS IS A LEGALLY BHMNG EXCLUSIVE RlGHT TO SELL AGREEMENT 
3  REALTOR^ OWNER IS ADVlSED TO SEEK THE A D W E  OF LEGAL COUNSEL tDlLILOUY 0*C017U*I  
4. PRICE. OHleragreeotoseAlthepropartyforaBo(a(~dS 
S. ACCEPTABU TERM. (&lrn@f8 sY pranarp). 
FWANUW: 0 FHA &A B C O N ' V  0 IHFA 0 W) &change Cash 
0 Cash to exbitbq ban(r) 0 &smpticm of emsting l o a ~ s )  
~ ~ w i ~ l c a r r ~ c ~ h a d a n d a c c s p t a  minimundom~aymantds ~d an accsplebla secured note 
r o r l m h e t o t m p a i d a s f o l l o w r :  
-scceptablsm 
Elmken are required by Idaho Real Estate Law to we& an wi(tu, offers. 
(I. BROKERAGE FEE. 
P IBr&eraanyperson indudhgOwner ~cnap#duyrready,wiRingMdabbtopwchass.Vansferwexch thepmpartyonthe 
m - h e h ~  ; y o t h a r p r i c a a n d ; u m s ~ t o h - ~ - a g r e e s ( q p a y a ~ ~ e n g e ~ ~  T ~ a ( m e g r - s  
seltinppricaoRS-. Thefeesha(lbepaidincashatdwsq)&=olhermse-bytheM~inwriting. 
b. FuRher the brokerage fee b pay- lhe property or any ihereof u my Wrest therekr a. d k d y  or indir-. sdd. exchanged or 
~ & a g r e e d t o b e ¶ o t d . e x c h a n p & o r ~ ~  ~ \ . d a y s ~ e x ~ o f t h e t e m h e m d ( o a n y p s ~ n v h o h u  
axamhed. bhsn introducdd to M been shavrn the pcqmly during thb term herd.  
lees= 
&~r%$ewtDd"'Ppk t r a n s a c t  i o n  fee o f  $160.00. 7. ADDfllOWL FEES: 
8. INCLUDE0 ITEMS. Owner aQrsar to leave with the premises an attached lbcr covecings. a W  l e b v i s i  ante-. satelk dish and 
rsceivkg equipment attached p l u m .  bathnrm and t&htky futures. window screens, s a w n  dmo. storm doon. s t m  windocn. window 
mvtring+. garage dwd o p e w s )  and tranwnater(s). exbxkx trees. pbnts of shrubbery. water bat ing apparatus and futures. attached heplace 
armbrgs, ventilating. moling and heilling syslenn, built in and 'drop n' ranges (bul e x d m  a# otherranpes). fucl tanks and ir igatan 
KXIWLS M e q u m  and any and aB. any. water and wb% r@Ms, and any and all, ii any. ditches and diich rights appurtenant ibemto that are 
now on w used in c m e d k m  with the prrmises shalt be indoded in the ule unless otlwwise providad herein. Abo krduded. 
10 TITLE AHD EUSTlNG ENCUMBRANCES. T* to tha property to be conveyed by Warranty Deed. unless othewse pmvdcd herern and IS 
to be market- and msurable excepl for rights resewedm federal patents Meral, state arratoad deeds. buddug or use restndrons. bulMlng 
N o r  zonrng regvb(rom and ordmances of any govemmenlal entsy. and nghts of way and easements estabbhed or of recad The tndwdual(s) 
eXeOdW the Agreement warrant and represent that sad ndwlduaf(s) edher avns property w hafiave fun power and r ~ h t  to enter wlo thn 
Agreement and to seU and convey the property on behall of lhe Owner and that to the best of sad mdndtvdual(s) knowledge lhe property u m 
cmnpbanca WIUI an appllcabk buffdug and zwung regufabons and w*h any appkcaMe covenants and res lndms affedlng the property except 
The Ckww q e e s  to provide good and marketable hUe to Uw property at the lime d dosing The propeRy is currentty encumbered by the f&cww 
tiens: 
h 1st Madgage 0 2nd Mortgage 0 ~ o m e  ~ q u i t y  ~ o a n  ~ 0 m e c  
Loan Payments \EJ are 0 are not mrrent. Buyer 0 WJ 0 wil not be requked to quakfy and a wdlo Wac not release Owne<s Liabdny 
Owner is wxe that some loans have a recapture provisicm or prepayment penaity and Owner may be r w i r e d  to pay a d d i t i a l  funds to satisfy 
such recapture or penalty. 
LISTING SERVICE AUTHORIZATION. (Hane of MLS) rr(. A a r 
y mitnasling thk lina. i~ is undentaod that ~rokac is a nwr iw d the abwe MLS. &e z-' wah and-xmpensate olher Brokers and to sobmd a Property Data Sheet and any adhomed changes to MLS as requtred m the Ruks  
and Regula- ofthe above MLS Owmr underrtandr and agrees that any M S  Hiformahon regarding the above property wdl be. made ava~lable 
to Buyer's Agents andlM Dual Agents Owner a&nowledges that it has been eplamed lo them thai any Sales pnce rnformatm complhd as a resun 
of thP Agreement may be provtded to Ihe County Assessds offxce Owner agrees thal any such dlsdosure e perm~ssbb 
1L L KBOX AUTHORIZATION 
y sultakng ma bne. Owner dueds that a bckbox corr(auung a key which gwes MLS Keyhkietr aaess to the property shall be. placed on 
any buadlng located on the property Owner authowes MLS Keyholders to enter sad property lo rn-d or show the sane Owner agrees & 
to hotd Broker harmless from any kablldy or bss 
-- 
83 k l a m  a p- .ndaluaredly he M. C-, R,S-M d REMIOR% hc l l d ~ o  *.uurmdRE~rcmSB K b l o r m h a s a e s n  as- 1- nd I par-w b 
84 uw b, , s l l s r # r e  p d e s r w l s l r m l m l y  um hs &.I Eslas C o m r m s ~  r m ~ e  mW6Ld he HuM*Iwmd REALIOHSS 
85 USE BY ANY OTHER PERSON IS PROHIBITED. 
-- 
89 ESIW Rs* Y95 PAGE OM 
90 EFFECTM DATE JULY 1.1996 
13. ADVERTISING AND SIGN AUTHORYATION. 
ownex agrees to a h  Broker to advarttSe said propecty in%nnt h eledronG Internet ;tdvertrstng medfa 
property m < s  n m  CI wdt b m a  not tie d - 4  
'% 
b YES CI NO Owner agcees to a h  the plaang of Bm&er's sgn on above property 
14. DUl'lES TO A CUENT The brokerage and aKrltated Imnsees represen- a selkr are agents of the diern and owe ma fol l~wtq du&s 1) 
to perform the te rn  of the wntlen ntpremntat10n agreme* 2) lo use lea-i@ skiN and care. 3) to promote the best intamsts of Me client m 
rasl pmpeity fhls duly may be satisfwd by any awropMtQ mbthod tru$abla to the 
Coda Tha undersqnad each Md thal a b d e d  dual agent doas M1 have a duly of undnnded loyalty to either d~ent THE UNDERSIGNED 
FURTHER UNDERSTANDS J'HAT ALL PARTIES (BUYERS AND SELLERS) MUST GNE THEIR EXPRESS WRITTEN CONSENT FOR M E  
BROKEWE TO ACT AS A LIMITED DUAL AGEKT REGARDIM ANY SPECIFIC TRAEISACTION OR PROPERTY 
16. SELLER NOT AND CONSENT TO RELOlSE FROM CONFLlCTiNQ AGENCY DUTIES. Sebr a-es that Broker as 
named abwe has d fad &at al tunes Broker ads as ageM for other Sellers and far Buyers m the px&ase of pmp~& Saw has been 
a d v w  acd d m & &  that d would ueate a cxmlttd of tnterest far Broker to mtmdufs any Client W e r  to Sellef s property because Broker could 
not sattsfy aU ds drent dutres to both the Ctwnt Buyer and the Client Seller m conwaam wAh such a showing or any transadlon which resulted 
Based on the underaendtngs acknowladged. Seller makes the following electton. (Make we & d i n  only) 
Q I # seliev does wa. Broker to mtroduce any mtwestd a n t  of Brae. to client seller's pmpecty and henby agrees to r r eve  
I** Broker of m w  agency d&s mduding the duty to dlsclose confidentla1 ~nformatin known to the Broker al that tKMI and 
Lim~ted Dual the duty of toyally to egher party Relieved of all conltlctlng agency dutms. Broker wdt a d  fn an unblased manner to asstst the 
RepresentaUon Buyer and Sefter n the inlroduclton of Buyer to such Clrenl Seller's property and m the preparation of any canwad of saie which 
may result. It IS agreed that the S e k  shall be ndllied by Broker whenever a Buyer Chent of Broker desnes to see Sellef s 
u m m r  
. .  ,
-- Setfer does not want Broker to introduce interested Buyer Clients to Client %llefs property and hereby releases Broker fmm 
m any responsiblity or duty under the agency agreement to do so. Broker shall be under no Mia t ion or duty to introduce the 
Single Agency Buyer to any Client Sellers property. 
17. SELLER'S PROPEf7N DISCLOSURE FORM. If required by T& 55. Chapter 25 Idaho Code. Seller shag wahin ten (10) days after exewtion 
of a Purchase and Sale Agreement provide to Buyer 'Selleh Property Discbsufe Form' and Buyer shall have three (3) business days from receipt 
ofthe disdosure repoil to rescind the offi?r. As of July 1.1997, buyer recesson must be based on an objediin to a disdosure made in the Selkfs 
Property Disclosure Fwm. 
18. LOlD BASED PAINT DISCLOSURE Setlet has been advised of disdosure obligations regarding kad-based paini and lead-based paint 
hazards in the event property is a defined "Target Hous~ng' under Federal Regulations Said property 0 is 0 is not "Target Housing'. If yes. 
Seller agrees to sign and complete the Information DiKbsure and Acknowledgment Fwm provided to me and deliver to my aged ail records. test 
reports or other infonation related to the presence of kad-based paint or lead-based paint hazards. if any. 
IS. DEPOSIT. Brokers are au4wfzed to receive a deposit horn any prospectiwe purchaser who offers to purchase or ei&ange the property and 
shag notify Owwx ofthe fwei(r( of any such deposit. Acceptance of such depos~I by a Broker shall no( constitute Ownefs amptanre of any such 
offer. 
20. NON-DISCRIMINATION. Owner and Broker acknowledge that d is illegal to discrtminate in the showing or sale of the property on the basts 
of race, color. rergion. sex. handicap. familial status or natonal origin. 
21. INFORMATION WARRANN. Owner warrants that a# information provided by the Owner herein and hereafter wilt be true and correct. 
22. GENERAL PROVIStONS. In the event either party shall inttiate any sud or adion or appeal on any matter relabng to this Agreement the 
defaulkq party shall pay the prevailtng party all damages and expenses resulting from the default. including a# reasonable attorneys' fees and ail 
court costs and ofher expenses ~narned by the prevailing party. This Agreement 1s made m accordance wdh and it shall be isterpreted and governed 
by the laws of the State of Idaho. All nghts and obligations of the partles hereunder shall be blnding upon and inure lo the benefits of their helrs, 
personal representatives, successors and assigns. 
23. FACSIMILE TRANSMISSION. Facsimile transmission of any stgned orlglnal document, and retransm~sscn of any sqned fanfmde 
Iransmissions, shaU be the same as delivery of an original. A1 the request of elther party, or the Clos~ng Agency. the parties will confirm facslmlle 
transwilted signatures by signing an original document. 
24. OTHER TERMS AND CONDITIONS: 
I (Owner) hereby acknowledge I have recewed and fully understand a complete copy of thls Agreement 
C-_ 
~ w n e r  - 9 .  Phone  ate 3 . 3 /  $7 
.Phone- ~ $ f - & % ~  Date; y - S - 9  
167 Address: . -: zip: 
168 
169 Accepted: By: 
170 $--I t*pno 
o a t e l - 2  S- 97 
171 
NOTICE TO OWNER: DO NOT ALLOWYOUR PROPERTY TO BE SHOWN UNLESS THE PROSPECT IS ACCOMPANIED BY A REALTOR@ 
THE PROVISIONS CONTAINEDON PAGE ONE S W  ALSO CONSTITUTE PART OF THE AGREEMENT OF THE PARTIES. EACH OF THE 
PARTIES ACKNOWLEDGES READING THIS AGREEMENT IN FULL. 
Thls form IS pnnted and dlstrlbuted by the Ada ~ o u ~ ? y  Assouatlon of REALTORS@ Inc ildaho Assoclahon of REALTORS@ Inc Thls form has 
been deslgned for and IS provtded only for use by real estate professionals licensed by Ihe Idaho Real Eslate Commlsslon who are also members 
of the National Assoctatton of REALTORSI USE BY ANY OTHER PERSON IS PROHIBITED 
ESWI Rev 3 n 7  PAGE TwU 
s) C w g M  A@a Caunlf A s r m m  of REALTORS@ $r iMaho ASMU*M o( REALTORSO Im MI ran15 rerewed 
EFFECTIVE DATE JULY 1.19% 
Me#: 17x4 
Status: SOLD IN HOUSE 
Class: RE 
Price: $179,41)0 
.Type: OTHER For Sale 
Address: 4400 MOUNTAIN PARK RD 
City: POCATELLO BEDROOMS: 4 
ZIP: FULLBATH: 3 
Area: CHUJBUCK &NORTH HALFBATH: 0 
Agent: SPENCER, RANDY - (208). 241-1728; GATE CITY GMAC R E - (208) 2336821 
STYLE: OTHER 
GARAGE: 3 
GAR TYPE: NONE 
HEAT SRC: GAS 
HEAT TYP: FA 
A/C TYPE: NONE 
General 
# ACRES: 0.00 LOWER-BR 0 
COMPSUB AG: 0 LOWER-FR 0 
COMP-BUYER AG: 3 LO WER-LR 1 
COMP-DL/VR: N LOWER-KIT: Y 
-SIGN: Y LOWER-FDR: N 
-KEY BOX. Y LOWER-LD: N 
-BY R EXCL: N BASEMENT-SQ m 368 
IST DATE: 10/10/1995 BASEMENT-BR 0 
EXP DATE: 06/30/19% BASEMENT-FULLBATM 1 
OWNER ELLIS CONSTRUCrION BASEMENT-FR 1 
-OCCUPANT: VACANT BASEMENT-LR: 0 
UPPER-SQFT 528 BASEMENT-KTT: N 
UPPER-BR 1 BASEMENT-FDR N 
UPPER-F BATM 1 BASEMENT-LD: N 
UPPER-FR 0 -% BMT FN: 0 
UPPER-LR 0 -FRAM TYP: DOUBLE 
UPPER-KTT: N AG SQFP 1792 
UPPER-FDR N BG.SQFr.: 368 
UPPER-LD: N m SQFE 21 60 
MAIN-SQ m 694 YEAR BLT: 0 
MAIN-BR 3 J3TR FIN: BRICK 
MAIN-FULLB ATH: 1 -LOT SIZE: IRREGULAR 
MAIN-FR 0 LEGAL: LOT A BLK 5 
MAIN-LR: 0 SUBDIVSN: MNT PARK 
<Y MAIN-KTT: N PROP EXC: NONE MAIN-FDR N BUILDER: ELLIS 
' MAIN-LD: Y ORIG $2 $174,900 
LOWER-SQm 570 
Features 
* PRIMARY ROOF * LAUNDRY * PATIO / DECK 
3 TAB MAIN LEVEL OPEN PATIO 
* APPLIANCES INCL * SYSIEMS OPEN DECK 
ELEC RANGE/OVEN WTR HEATER-GAS * DOMESTIC WATER 
DISHWASHER PLUMBED WTR SFr  CITY 
GARBAGE DISPOSL * EXT AMENITIES * SEWER TYPE 
RV PARKING AREA CITY 
Financial 
TAXES .00 CONT TYP: ERS 
HO EXEMP: N INTERNET. 21 -0071 7 
Remarks 
THIS IS A 5 LEVEL HM WITH 546 UNFINISHED IN BASEMENT. MSTR BED & ETH BY ITSELF ON UPPER LEVEL. TOP QUALITY FINISH WORK, 
SOAKER TUB IN MSFR, OAK, TILE, GAS FPLC. BLT IN BOOK SHELVES, TPL GRG. TO BE FINISHED BY DEC. 20, 
Addendum 
HILINE ROAD TO MOUNTAIN PARK RD. 19 95. PANTRY IN SUPERB KITCHEN, FRENCH DOOR TO PATIO. 
Sold 
HOW SOLD: CONVENTIONAL DOM: 115 
CONT DTE: 10/28/1995 SELL ACT: BOHN, TODD 
CLS DATE. 02/02/1996 SELL OF1: KELLER WILLIAMS REALTY 
ASKING $: $174,900 
APARTMENT LEASE 
J J (ths9TsMnt7. 
In coosideradon of %w myment of itw m t  M d  the ped~m*mcs of me promisea by rho T m t  set fordl below. rtw Landlord h hew lees to dm 
T e r n  the foib4ng ~erttsi tua!edintheciQorTownof ~hL\\DbucK 
- - .  
County of in?heS&U~otIdaho:U~eadQBssof~Is 
IZ d k , ; ~  
1 property- 
P 6  (K 
- 
Legal Descnptlon 
TO HAVE AND TO HOLD the same wrth ad the appurrertanoer unto itw said Tenant tra twelve o' 
day of q 3 5 f  , 9 .andudWeo ' - - "on the  z g  &y of 
J I 
at and f o r  a renal of 5 p mmth paw in a&. on or Ccfom Whre old& N < ; s% &y of 
dmdar month d u ~ g  me term of this lease at the OW of Ute L a n M  at 
I 
2559 Vnro,;fe\\o 4 X  EX^ 
9 . ~daho. wirhouf nonce. 
w 
i The tenant in c o n t i a x a h  of the leasing of the premises agrees as ldlcws 
. 1. To pay the futl amatnt of rent forthe premises above-described 
, Z TO keep U-ie improvements upen the premises. indudng sewer conmdons. ptumbkrg. wiring and glass in gcrod repair, and to notrty Landlord of 
repah nccrdae. a..d =f *e erQvamn of this leas to m e n d e r  U-ie premrsa in ru good a conamon as whsn the Tenant entend the prem-. loss by 
flre and ordinary wear excepted To keep the emve extenor pruntses frw from all Utter. din. cWms and obsoumns. 
3. To sublet no p m  of the premu and not to asslgn the lesse or an interest thereln vdwu t  the m e n  conscnt of the Landlord Said premise 
sWJ bs -pled by no more than ??+ a-and b ch~ldreri. The tenant may keep the kllwmg pet (s) on me 
, PIem- 0 . If addittonal persons reside on the premaes or an . 
ad&onal pet u acqrnrea. me halord shaU have me nght to unmedrately termuaate Uus leasa or to Increase the monmly rent W 3 &p nobcs. 
4. To use the prernDes only as a residence and m use the premise, for no purpo* prohtbited by the laws of the Unned States or the State of 1-0. 
or of the ordnances of me City or Town in whidr the said prernues are located and for no unoroper or quemonable porpores wnaooever. and to occuoy C; 
same only as a private rewoence. Votation of covenants or zoning orduwnces s M  be reaux, for immedrate dismtssal from propeny. 
5. To neither hold or rrrempt to hold the Landkxd Gable for any injury or &amage caashwd by d e f d  %iring or by the breuting or stopping of the 
ptumbing or s w g e  upon me premises. whether the breaking or stoppage results from freemg or orhenvise: to neirher permit any sign or cird to be pkcec 
on the premises for roomrng or boarding house p w e s .  nor to perm~any roam in said house to be used for ccmking or Light housekeeolng purposes. 
except the kitchen. nor lo make any alteraricm or change in. upon orabaut the said p r e m k  without first obtaining Mm witten consent of me Lanolord: 
but to permit the Landloro to place a 'For Renr cird upon the premites at any time alter 30 &ys before the end of thts W e .  
6. To allow the Landlord to enter upon the premises at any reasonable hour. 
IT IS EXPRESSLY Uh'3ERST000 AND AGREEO BETWEEN LANDLORD AND TENANT AS FOLLOWS: 
8. No assent express or implied to any br&ch of any one or more of the areemens hereof shall be deemed or taken to be a W e r  of any succeemna 
or other bream. 
9. If. atter the expifawn of this lease, the Tenant shall remain in possessiccl of the premises and continue to pay rent withom a h e n  agreement as to 
such possesfion, then sucn tenancy shall be regarckd as a month-to-mW tenancy, a a monthly renal, payable in advance. equivalent to the Last mon: 
rent paid under this lease. and subject to ail the terms and conditjons of this l w e .  If, atter me expiation of this lease. the tenant intends to vacate the 
premises. a h e n  nouce must be given to the Landlord 30 dap prior to tenant's vacancy. 
. . 
-. . . 
Tenant 
David C. Nye 
LL, CHARTEmD 
109 North Arthur - 5th Floor 
P.O. Box 991 
Poeatello, ID 83204-0991 
(208) 232-2286 
(208) 232-2499 Telefax 
Idaho State Bar #3678 
Attorneys for Defendants Coldwell Banker Real Estate Corporation, Coldwell Banker Landmark 
dba Keller Williams, Kelly Fisher, Todd Bohn, and John Merzloek 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR BANNOCK COUNTS 
DARREN G. KUHN, an. individual, SCHEI ) Case No. CVOC-00-02226A 
DEVELOPMENT CORPORATION, an Idaho ) 
corporation, ROGER J. SCHEI, an individual, ) 
and FRANCES R. SCHEI, an individual, 1 
Plaintiffs, 
) DEFENDANTS' OBJECTION TO 
VS. ) THE AFFIDAVITS OF DA-N G. 
) KUHN AND ROGER J. SCHEI 
COLDWELL BANKER REAL ESTATE 1 
CORPORATION, a New Jersey Corporation, 1 
COLDWELL BANBXR LANDMARK, INC. j 
dWa LANDMARK REAL ESTATE INC., an ) 
Idaho corporation d/b/a BXLLER WILLIAMS ) 
REALTY EAST IDAHO, PROFESSIONAL ) 
ESCROW SERVICES, INC., and Idaho 1 
corporation, HARRIS APPRAISALS, INC., and ) 
Idaho corporation, KELLY FISHER, an 1 
individual, TODD BOHN, an individual, JOHN ) 
MERZLOCK, an individual, RONALD 1 
BITTON, an individual, and WAYNE HARRIS, ) 
an individual, ) 
1 
Defendants, 1 
COMES NOW the Defendants, Coldwell Banker Real Estate Corporation, Coldwell Banker 
/& .L 
Defendants' Objection to the Affidavits of Darren G. Kuhn and Roger J. Schei 
4109 
Page - 1 
L m h m k  dba Keller Williams, Kelly Fisher, Todd Bohn, and John Merzlock, by and through their 
counsel of record, Memill& Menill, Chartered, and hereby object to the affidavits submitted by 
Darren G. Kuhn and Roger J. Schei in support. of their motion for punitive damages. This Objection 
is based on the fact that these affidavits are assertions of hearsay, and parole evidence in 
contradiction to the written documents from this transaction. Furthermore, these affidavits contain 
improper statements of legal conclusions. As these affidavits are not proper, these Defendants move 
this Court to strike them and not consider them in conjunction with the Plaintiffs' Motion for 
Punitive Damages. 
4 DATED this 5day of October, 2002. 
MERRILL & MERRILL, CHARTERED 
B 
David C. Nye 
Attorneys for Coldwell Banker Real Estate 
Corporation, Coldwell Banker Landmark dba 
Keller Williams, Kelly Fisher, Todd Bohn, 
and John Merzlock 
CERTIFICATE OF SERVICE 
I, David C. Nye, the undersigned, one of the attorneys for the Defendant, in the above- 
referenced matter, do hereby certifjr that a true, full and correct copy of the foregoing document was 
this Vf1 day of October, 2002, served upon the following in the manner indicated below: 
Bron Rammell 
Dial, May & Rammell 
P.O. Box 370 
Pocatello, Idaho 83204 
Norman G. Reece, P.C. 
Attorney at Law 
15 1 North 3'd Avenue, Suite 204 
Pocatello, Idaho 83201 
u U.S. Mail 
u Hand Delivery 
u Overnight Delivery 
Telefax 
u U.S. Mail 
u Hand Delivery 
U Overnight Delivery 
Telefax 
Thomas 9. Holmes u U.S. Mail 
Jones, Chartered u Hand Delivery 
P.O. Box 967 U Overnight Delivery 
Pocatello, Idaho 83204-0967 
David C. Nye 
/L 7 
Defendants' Objection to the Affidavits of Darren G. Kuhn and Roger J. Schei 
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Page - 2 
Bron M. hmmel l  
DIAL, MAY cSt: RAMMELL 
P.O. Box 370 
Pocatello, Idaho 83204 
Tel: (208) 233-0132 
Fax: (208) 234-2961 
Idaho State Bar No. 4389 
CARRY W. GtIhN 
CLERK OF COURT 
Be? ocr 7 prn 
BY ------- cry_" 
DEPUTY CLERK 
Attorneys for PlainiiffDarren G. Kuhn 
Noman G. Reece, Jr. 
N O M M  G. REECE, P.G. 
15 1 North 3rd Avenue, Suite 204 
Pocatello, Idaho 8320 1 
Tel: (208) 233-0128 
Fax: (208) 233-4895 
Idaho State Bar No. 3898 
Attorrsey for Plailztz~s Schei Developmerzt 
Corporation, Roger J. Schei and Frances R. Schei 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
DARREN G. KUHN, an individual, SCHEI 
DEVELOPMENT CORPORATION, an Idaho 
corporation, ROGER J. SCHEI, an individual, 
and FRANCES R. SCHEI, an individual, 
Plaintiffs, 
VS. 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey Corporation, 
COLDWELL BANKER LANDMARK, INC. 
M a  LANDMARK REAL ESTATE INC., an 
Idaho corporation d/b/a KELLER WILLLPLMS 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an Idaho 
corporation, HARRIS APPRAISALS, INC., an 
Idaho corporation, KELLY FISHER, an 
individual, TODD BOHN, an individual, 
JOHN MERZLOCK; an individual, RONALD 
BITTON, an individual, and WAYNE 
HARRIS, an individual, 
Defendants. 
Case No. CVOC-00-02226A 
AFFIDAVIT OF DARLENE B. 
MANNING 
./A 8 
AFFIDAVIT OF DARLENE B. MANNING - I 
98-189.37 
STATE OF IDAHO ) 
) ss. 
County of Ada 1 
Darlene B. Manning, being first duly sworn upon oath, deposes and states as follows: 
1. I received my real estate license in 1976. I have been an associate broker since f 979. 
Attached to this affidavit is a true and correct copy of my resume. 
2. X am presently a member of the Idaho Professional Standards and Ethics Committee 
for real estate agents and brokers. In this capacity, we review and conduct hearings for grievances 
filed against real estate agents and brokers. If the comit tee  finds a realtor has violated laws, rules 
or other regulations applicable to realtors, we refer the case to our board of directors with a 
recommendation. The board of directors in turn forwards the case to the Idaho Real Estate 
Commission for further proceedings. 
n 
3. The committee will not proceed with a case that is already in litigation. Since we 
refer cases to the Idaho Real Estate Commission, the Idaho Real Estate Commission will likewise 
not proceed with a case that is already in litigation. 
4. I have personally reviewed the following affidavits filed in this matter: (1) the 
Affidavit of Roger J. Schei, dated September 18,2002; (2) the Affidavit of Darren G. Kuhn, dated 
September 18,2002; (3) the Supplemental Affidavit of Roger J. Schei, dated September 19,2002; 
and (4) the Supplemental Affidavit of Darren G. Kuhn, dated September 18,2002. 
5. Based upon my experience as an Idaho realtor and particularly as a member of the 
Idaho Professional Standards and Ethics Committee, it is my opinion that the conduct of the 
Defendants, as set forth in the above-referenced affidavits, was fraudulent and outrageous, and that 
the Defendants acted with an understanding of andlor a conscious disregard for the likely 
consequences of their conduct. Furthermore, if a case such as this were presented to my committee, 
AFFIDAVIT OF DARLENE B. MAWING - 2 
98-1 89.37 
i t  is my o p ~ o n  tbtthe conunim woufd refer it to tbe b o d  of directors with a x 
&& the T3c 
. - '" - . S U 1 2 S m E D  AND SWORN to b&m me this 7th day of Ocrobcn, 2002. ' 
" 
. 
. 
* 
Notary Public for Idaho 
My Commission Expires 
X hereby c e d e  tM on. this 7th day of October, 2002,I sewed a mre and concct copy 
of the fategoing AEPXDA'VR' OF DARLENE B. MNWlNC, by hmddelivery to; 
David 6. Nye . , 
Mefiiil& Mrrrill 
F.Q. Box 991 
PocattaO, ID 832049991 
i2mnas J. ~ o h e s  . 
Jmos, Chtd. 
P.O. Bar 967 
PocaWlo, ID 83204-0967 
Licensed irr June, 1976 
Associde Broker Clesipatiotia in. 1479 
ABR - Accredited Buyer Ropt.ese-tive 
GW - Graduate bal_tt31: Imtituae 
CRS - Cedfiid Reside~k?. Speci&t 
Memkr: of the Circle o f  Excellence and Romr Society both Local C3;: State 
C haberson Ada CsmQ Professioraal Sadards  Comimi: f 997 
Chiapernson. Iddm h~fessional S t d a d s  C o d e e e  1998 - 1999 
Member Ada Coiurty appsodnatel): 15 yeas md the Idaho Professional 
Starrdards C o d a e e  approximately 4 0 5TBas.s 
Past laember of Ada Cumv Board of Dkector~ 
Past member ooETdczho Association Bomd of Direaors 
2003 member sf Idaho Association B ~ a d  of Dke~tors 
Received the DiStklguZae3 Service Award 200 3 
Current State President o f  Women's Cowzcil of Realtors 
BRON M. ELL 
Dial, May & bmmell  
P.O. Box 370 
Pocatello, Idaho 83204 
Tel: (208) 233-0132 
Fax: (208) 234-2961 
Attorneys for Plaintiff Darren G. Kuhn 
NORMAN C. IUECE, P.C. 
Attorney at Law 
15 1 North 3rd Avenue, Suite 204 
Pocatello, Idaho 8320 1 
Tel: (208) 233-0128 
Fax: (208) 233-4895 
Attorney for Plaintiffs Schei Development 
Corporation, Roger J. Schei and Frances R. Schei 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
DARREN G. KUHN, an individual, SCWEI 
DEVELOPMENT CORPORATION, an Idaho 
corporation, ROGER J. SCHEI, an individual, 
and FRANCES R. SCWEI, an individual, 
\ Plaintiffs, 
\ 
vs. 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey Corporation, 
COLDWELL BANKER LANDMARK, INC. 
nlkla LANDMARK REAL ESTATE INC., an 
Idaho corporation dlbla KELLER WILLIAMS 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an Idaho 
corporation, KELLY FISHER, an individual, 
TODD BOHN, an individual, JOHN 
MERZLOCK, an individual, and RONALD 
BITI'ON, an individual, 
Defendants. 
Case No. CVOC-00-02226A 
REPLY TO COUNTERCLAIM 
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REPLY TO COUNTERCLAIM - 1 
98-1 89.40 
The PlaintifFsiCounterdefendants, by and through their attorneys, answer 
Defendant/Cot~nterclaimant Ron Bitton" counterclaim as follows: 
1. The counterclaim fails to state a claim upon which relief can be granted, and must 
therefore be dismissed pursuant to Idaho Rule of Civil Procedure 12(b) (6). 
2. Counterdefendmts deny each and every allegation of the counterclaim not 
specifically admitted herein. 
3. Counterdefendants specifically deny Paragraphs 26,28 and 29 of the counterclaim. 
4. Answering Paragraph 27 of the counterclaim, Counterdefendants specifically deny 
any agreement requiring them to pay Counterclaimants' attorney fees, costs, and disbursements 
under the facts alleged in this litigation, and are without sufficient infomation and belief to admit 
or deny the existence of an alleged escrow agreement purportedly executed by Counterdefendants, 
because a complete agreement has never been provided to the Counterdefendants andlor their 
i counsel; therefore, Counterdefendants deny the same. 
DEFENSES 
5. Counterclaimant has failed to mitigate his damages, if any 
6. Counterclaimant's damages were caused by his own conduct. 
7. Counterclaimant is not the real party in interest as respects some or all of his claims, 
contrary to Idaho Rule of Civil Procedure 17. 
8. Counterclaimant may have failed to join, as parties to this action, one or more persons 
or entities necessary for a just adjudication. If so, said persons or entities may be indispensable, and 
the counterclaim should be dismissed pursuant to Idaho Rules of Civil Procedure 12(b)(7) and 19(a) 
due to their absence. 
REPLY TO COUNTERCLAIM - 2 
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98-189.40 
9. Countet-cEaimmt is estopped to assert: this claim against Counterdefendmts. 
1 0. Comterclaima~ltk cottnterclaim is baned by failure of consideration. 
11. Counterclaimant% ccomterclaim fails to state a clainr upon which relief can be 
gmted. 
12. Counterclaimant was e i l t y  ofbad faitlt in comection with the events alleged in the 
counterclaim. 
13. Counterclaimant breached an implied covenmt of good faith and fair dealing. 
14. Any consent to the alleged agreement was obtained though fraud, duress, 
misr~resentation or other false pretenses. 
15. There was no meeting of the minds with respect to the alleged agreement. 
16. The agreement as alleged is unconscionable and contrary to the public policy of the 
State of Idaho. 
1'7. Counterclaimant is not in privity of contract with Counterdefendants. 
18. Counterclaimant lacks standing to bring the counterclaim. 
19. Counterclaimant materially breached the agreement in question. 
20. Counterclaimant would be unjustly enriched should he be entitled to recover under 
the agreement as alleged. 
PRAYER FOR RELIEF 
WHEREFORE, Counterdefendants pray for the judgment, decree and order of this Court, 
granting the following forms of relief, either cumulatively or in the alternative, as the Court may 
deem just and equitable: 
1. Dismissing the counterclaim with Counterclaimant taking nothing; 
/ ?+' 
REPLY TO COUNTERCLAIM - 3 
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2. AwarCling Counterdefendants their costs and attorney fees; 
3. Granting Counterdefendants such other and further relief as this Court deems just. 
DEMAND FOR JURY TRIAL 
Pursuant to Idaho Rule of Civil Procedure 38(b), Counterdefendants request a trial by jury 
on all triable issues under the constitution, statutes and court rules of the State of Idaho. 
DATED this 21" day of October, 2002. 
DIAL, MAY & RAMMELL 
DATED this 21" day of ~ctobed, 2002. 
NORMAN G. REECE, P.C. 
Schei Development Corporation, Roger J. Schei 
and Frances R. Schei 
/ 73- 
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BRON M. RAMMELL 
Dial, May & Rammell 
P.O. Box 370 
Pocatello, Idaho 83204 
Tel: (208) 233-0132 
Fax: (208) 234-2961 
Attorneys for Plaintiff Darren G. Kuhn 
NORMAM G. REECE, P.C. 
Attorney at Law 
15 1 North 3rd Avenue, Suite 204 
Pocatello, Idaho 8320 1 
Tel: (208) 233-0128 
Fax: (208) 233-4895 
Attorney for Plaintiffs Schei Development 
Corporation, Roger J. Schei and Frances R. Schei 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTFUCT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
D m N  G. KUEIN, an individual, SCHEI 
DEVELOPMENT CORPORATION, an Idaho 
corporation, ROGER J. SCHEI, an individual, 
and FRANCES R. SCHEI, an individual, 
Plaintiffs, 
VS. 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey Corporation, 
COLDWELL BANKER LANDMARK, INC. 
n/Ma LANDMARK REAL ESTATE INC., an 
Idaho corporation d/b/a KELLER WILLIAMS 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an Idaho 
corporation, KELLY FISHER, an individual, 
TODD BOHN, an individual, JOHN 
MERZLOCK, an individual, and RONALD 
BITTON, an individual, 
Defendants. I 
Case No. CVOC-00-02226A 
AMENDED COMPLAINT AND 
DEMAND FOR JURY TFUAL 
7-L 
AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - 1 
98-1 89.39 
The Plaintiffs, by and tluough their attomeys, and for cause of action against the Defendants, 
complain and allege as follows: 
I. Plaintiff, Darren G. Kuhn, at all times relevant, was a resident of Bannock County, 
Idaho. 
2. Schei Development Corporation, at all times relevant, was an Idaho Corporation 
doing business in the State of Idaho, and owned by Roger J. and/or Frances R. Schei. 
3. Roger J. and Frances R. Schei, at all times relevant, were residents of Bannock 
County, Idaho. 
4. Coldwell Banker Real Estate Corporation is aNew Jersey corporation and at all times 
relevant operated a national franchise and did business in Idaho through its franchisee, Coldwell 
A 
,$ Banker Landmark, Inc. Coldwell Banker Landmark, Inc. nMa Landmark Real Estate Inc., at all 
times relevant, was and is an Idaho corporation d/b/a Keller Williams Realty East Idaho doing 
business in the State of Idaho and is referred to hereinafter as "Coldwell Banker." 
5.  Professional Escrow Services, Inc., at all times relevant, was and is an Idaho 
corporation doing business in the State of Idaho and is referred to hereinafter as "Professional 
Escrow Services." 
6. Kelly Fisher was and 'is a resident of Bannock County, Idaho, and at all times 
relevant, was Coldwell Banker's broker and acted in his capacity with apparent, implied or real 
authority on behalf of Coldwell Banker and in furtherance of his andcoldwell Banker's objectives. 
7. Todd Bohn was and is aresident of Bannock County, Idaho, and at all times relevant, 
acted as a real estate agent in his capacity with apparent, implied or real authority on behalf of 
17'7 
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Coldwell Banker and in Furtherance of his and Coldwell Banker's objectives. 
8. John Merzlock was and is a resident of Bannock County, Idaho, is a shareholder in 
Coldwell Bmker, and at all times relevant, acted as a real estate agent in his capacity with apparent, 
implied or real authority on behalf of Coldwell Banker and in fu~herance of his and Coldwell 
Banker's objectives. 
9. Ronald Bitton was and is a resident of Bannock County, Idaho, and at all times 
relevant acted in his capacity with apparent, implied or real authority on behalf of Professional 
Escrow Services in furtherance of his and Professional Escrow Service's objectives. 
10. The acts and conduct complained of herein occurred in Bannock County, State of 
k Idaho. 
n u  
i 1 1. The amount in controversy exceeds the minimum jurisdictional amount for the above- 
captioned Court. This Court has jurisdiction pursuant to Idaho Const. art. V § 20 and Idaho Code 
$9  1-705 and 5-514. 
FACTS 
12. In 1997, Roger J. and Frances R. Schei owned a home at 13235 Manning Lane in 
Tyhee, Bannock County, Idaho. The legal description of this property is Lot 16, Block 2 of the 
Tyhee Estates First Addition. Said property is hereinafter referred to as "Manning Lane," or "the 
Manning Lane property." 
13. The Scheis desired to sell the Manning Lane property and, in 1997, approached John 
Merzlock about listing the Manning Lane property for sale through Coldwell Banker. 
14. John Merzlock assured Roger Schei that he was also an appraiser, and that Coldwell 
Banker could get the home appraised for approximately $349,000.00 and could sell the Manning 
/ 7 Y  
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Lane property for the price the Scheis desired. 
15. Based on John Merzlock's assurances that Coldwell Banker could sell M m i n g  Lane 
for the price the Scheis wanted, the Scheis listed the Mmning Lane property with Goldwell Banker 
for a sale price of approximately $349,000.00. 
16. After the M m i n g  Lane property was listed, Darren Kuhn's wife, Jackie, saw the 
listing on Manniq Lane. She was interested in the Manning Lane property, and contacted Todd 
Bohn, who had previously sewed as their real estate agent. 
17. At that time, Darren G. Kubn owned a home at 4400 Mountain Park, the legal 
descriptioii of which is Lot A, Block 5, Division of Lot 17, Block 9 and Block 5, Mountain Park 
I \  Subdivision. Said property is hereinafter referred to as "Mountain Park" or "the Mountain Park 
tIU 
property." 
18. Darren and Jackie Kuhn previewed the home with Defendant, Todd Bohn. 
19. The Kuhns had recently bought the Mountain Park property. Therefore, Darren Kuhn 
told Todd Bohn he would not be interested in Manning Lane unless the Scheis took Mountain Park 
on trade, and no monies were paid from Darren Kuhn to the Scheis or Coldwell Banker. Darren 
Kuhn was doubtful such a deal would work, but Todd Bohn reassured Darren Kuhn Coldwell Banker 
could make it work. Accordingly, Todd Bohn said he would approach the Scheis. 
20. Todd Bohn spoke with John Merzlock, and John Merzlock approached Roger Schei 
near the end of July or first of August of 1997. John Merzlock told the Scheis that Darren Kuhn 
would purchase Manning Lane for $349,000.00 if the Scheis would take Mountain Park on trade. 
Roger Schei doubted the transaction could work, but John Merzlock assured him there was a way 
to make it work. 
/ 7 ?  
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2 1. Shortly thereafter, Todd Bohn approached Darren Kuhn, and said he thought he had 
fomd a way to make the transaction work. Todd Bohn explained to Darren Kuhn that Coldwell 
Banker could sell Mountain Park for $189,000.00, as Todd Bohn had previously sold Mountain Park 
to the Kuhns for $179,000.00 in July of 1996. 
22. Darren Kuhn informed Todd Bohn he did not want to list Mountain Park with 
Coldwell Banker, because he did not want to pay a commission for a mere trade. Todd Bohn replied 
that in order for the trade to happen, Darren Kuhn had to immediately sign a listing agreement with 
him. Accordingly, on July 25, 1997, Darren Kuhn signed an Exclusive Seller Representation 
Agreement (the "listing agreement") with Coldwell Banker. Bohn inserted a provision for a broker's 
P 
comiss ion in the listing agreement, but told Darren Kuhn to not w o w  about the comission,  as 
;q 
they would resolve that issue later. \ 
23. Todd Bohn then told Darren Kuhn he would meet with the Scheis, as John Merzlock 
was out of town. At no time, however, did Todd Bohn indicate that his meeting with the Scheis was 
at the request of John Merzlock. 
24. Todd Bohn then nlet directly with the Scheis and informed the Scheis he had sold the 
Mountain Park property to Darren Kuhn for $1 80,000.00, and that since that time Darren Kuhn had 
added central air conditioning, a fence, landscaping, and an RV pad. Todd Bohn informed the 
Scheis that as a result of these improvements, Mountain Park was now worth at least $1 89,000.00. 
25. In fact, Darren Kuhn had purchased the Mountain Park property the year before for 
approximately $179,000.00, after the improvements recited above. The Scheis did not learn of this 
fact until April of 2000. 
26. Todd Bohn presented an offer to the Scheis stating Kuhn would buy Manning Lane 
/Fd 
AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - 5 
98-1 89.39 
for $355,000.00. 
27. Jo1-m Merzlock returned to town and confimed with the Scheis that he had 
docmentation showing the Kuhns bought the house for its appraised value of approximately 
$180,000.00. John Merzlock at that time indicated that because of the improvements to the property, 
Mountain Park was presently tvorth $189,000.00, and that Darren Kuhn owed approximately 
$1 50,000.00 on Mountain Park. 
28. To complete the deal, however, Coldwell Banker needed an appraisal that would 
support the values Coldwell Banker represented the properties were worth to enable the parties to 
obtain the financing necessary to complete the transaction. Because Coldwell Banker 
misrepresented and inflated the value of Manning Lane, John Merzlock contacted several appraisers, 
but none of them would appraise the Manning Lane property anywhere near the value as it had been 
represented by Coldwell Banker and its agents to the Plaintiffs. 
29. John Merzlock contacted Harris Appraisals, Inc. and explained Coldwell Banker 
needed Manning Lane appraised high enough to procure the financing required by the parties 
involved. Harris Appraisals appraised Manning Lane at a grossly overstated value. 
30. Upon information and belief, Coldwell Banker procured at least two other appraisers 
in addition to Harris Appraisals and encouraged them to submit appraisals inflated as high as 
possible in order to procure the financing. 
31. Based upon the appraisal from Harris Appraisals, and in reliance upon the 
representations of Harris Appraisals, Coldwell Banker andor Professional Escrow Services, the 
Scheis and Darren Kuhn agreed the Scheis would sell Manning Lane to Darren Kuhn for 
$296,000.00. 
i s /  
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32. Todd Bohn infomed Dasre11 Kuhn the Scheis could not qualify for a loan to buy 
Momtain Park, as the Scbeis were over-extended on building contsacts. Dart-en Kdm then asked 
Todd B o b  why the Scheis would want to take the Mountain Park property on trade. Todd Bohn 
explained the Scheis were financially st-rapped and that the payments on Mountain Park were less 
than the paylnents on Manning Lane. 
33. To expedite the deal, Todd Bohn suggested Darren Kuhn take possession of Manning 
Lane and imediately lease out Mountain Park to the Scheis. Todd Bohn explained to Darren Kuhn 
that this would show he was receiving additional rental income, and would help Darren Kuhn qualify 
for the financing of the Manning Lane property. Todd Bohn said Darreil Kuhn would have to sign 
a Deed of Trust for the benefit of the Scheis in order to procure financing from the bank, but added 
the Deed of Trust would be destroyed as soon as Coldwell Banker sold the Mountain Park property 
i- , $- 
on behalf of the Scheis. 
34. Darren Kuhn expressed concerns of guaranteeing the Scheis would pay off their 
obligations to Darren Kuhn once the Mountain Park property was sold by Coldwell Banker on behalf 
of the Scheis. Todd Bohn and/or Ron Bitton explained to Darren Kuhn that reciprocal promissory 
notes secured by deeds of ti-ust would cloud title and prevent either party from not following through 
with the arrangement. Todd Bohn thereafter allowed Darren Kuhn to take possession of Manning 
Lane without the consent of the Scheis. 
35. On or about August 18,1997, the Scheis signed a lease agreement with Darren Kuhn, 
agreeing to pay $1,400.00 per month on Mountain Park from August 28, 1997 through August 28, 
1998. Todd Bohnnever told Darren Kuhn the lease was confined to one year. Todd Bohn informed 
Darren Kuhn the lease was only to get fmancing, and that Mountain Park was, for all intents and 
/!?a- 
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purposes, sold to the Scheis. Coldwell Banker reassured Darren Kuhn several times that this 
transactional anangemeat was typical and above board. 
36. On September 30, 1997, the Scheis and Darren Kuhn signed a Real Estate Purchase 
and Sale Agreement and Receipt for Ernest Money on the Manning Lane property. 
37. On October 2,1997, Darren Kuhn and the Scheis signed a financing addendum to the 
Real Estate Purchase and Sale Agreement and Receipt for Earnest Money, dated September 30, 
1997, whereby Darren Kuhn agreed to execute a note secured by a deed of trust in favor of the 
Scheis for $15,000.00 at 8%, and the Scheis agreed to pay up to $7,000.00 ofDarren Kuhn's closing 
costs. 
38. On October 8,1997, Roger Schei signed a Real Estate Purchase and Sale Agreement 
r, 
41 and Receipt for Earnest Money with a hand-written notation, "lease with option to purchase." Todd 
'I 
Bohn explained to Roger Schei that the lease was to enable the Kuhns to qualify for a loan to finance 
the Manning Lane purchase by showing the Mountain Park property was generating rental income. 
The amount of the purchase of Mountain Park was $177,000.00. Terms to the agreement provided 
that an unrecorded Warranty Deed would be held at Professional Escrow Services and would be 
recorded upon Coldwell Banker's sale of the Mountain Park property. Roger Schei was to give 
Darren Kuhn the balance of Kuhn's equity upon execution of the lease, and the equity was to be 
secured by a Note and Deed of Trust in favor of the buyer. 
39. During this time, Todd Bohn approached Darren Kuhn several times about Todd 
Bohn's commission. Darren Kuhn indicated he did not feel Todd Bohn was entitled to a commission 
at all. Todd Bohn told Darren Kuhn he could not get commissions without the approval of Kelly 
Fisher. Todd Bohn proposed passing $4,000.00 "under the table" from Darren Kuhn to Todd Bohn 
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as a ""moving expense." Darren Kuhn was uncomfortable with the idea, and did not pursue it. 
40. Todd Bohn infomed Roger and Frances Schei that the paperwork on their deal 
required two escrow companies. Todd Bohn advised that they allow American Land Title to handle 
the Manning Lane transactions, while Professional Escrow Services would handle the Mountain Park 
transactions. Todd Bohn informed the Scheis that Ron Bitton at Professional Escrow Services did 
such transactions all the time. John Merzlock reassured the Scheis that Todd Bohn knew what he 
was doing in this regard. 
41. Todd Bohn and John Menlock persistently reassured the Scheis they could sell the 
Mountain Park property for $189,000.00. Roger Schei then asked if the Mountain Park property 
could be sold at that price in ninety days. Todd Bohn and John Merzlock indicated it could, and 
promised the Scheis that Coldwell Banker would take only a 4% commission if the Scheis would 
take the Mountain Park property on trade. Todd Bohn added he had never reduced his commission 
before, but that he would in this case to make the deal work. Todd Bohn did not communicate this 
commission arrangement to Darren Kuhn. 
42. In reliance upon the representations of Coldwell Banker and Harris Appraisals, on 
or about October 17, 1997, Plaintiffs entered into the following transactions: 
b The Scheis signed a Warranty Deed on Manning Lane to the Kuhns which was later 
recorded on October 21, 1997 as Instrument No. 97018072. 
b The Scheis signed Escrow Instructions at Professional Escrow Services for 
$2 1,3 13.30. Of that amount, $14,875 .OO was to go to the Scheis, $7,080.00 was to 
go to Coldwell Banker, and the balance was payable to Darren Kuhn. 
F The Scheis signed a lease with Darren Kuhn as lessor, and the Escrow Instructions 
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at Professional Escrow Services for the lease on Mountain Pmk. Under the terns of 
the lease, the Scheis were to pay $1,424.65 per month until Coldwell Banker sold 
Mountain Park. 
t Barren Kubn signed a Deed of Tmst with the Scheis as beneficiaries on Mountain 
Park for $21,313.30 which was recorded on October 31, 1997 as Instrument No. 
97018891. 
t The Kuhns signed a Promissory Note for $21,313.30 to the Scheis to be paid in a 
lump sum on or before October 17, 1998. 
t The Kuhns signed a Deed of Trust for the Scheis as beneficiaries on Manning Lane 
to secure $14,875.00, which was recorded October 21, 1997 as Instrument No. 
i - 
97018074. 
t The Kuhns signed a Deed of Trust for $14,875.00 payable to the Scheis and due upon 
the sale by Coldwell Banker of the Mountain Park property. 
43. 011 October 20, 1997, Darren Kuhn and the Scheis signed a Settlement Statement at 
First American Title Company on Manning Lane and signed Escrow Instructions. 
44. On October 28, 1997, to complete the sale of Mountain Park to the Scheis, Darren 
Kuhn signed a Deed of Trust for Coldwell Banker as beneficiary on the Manning Lane property to 
secure $7,080.00 as Coldwell Banker's commission. This was later recorded October 3 1, 1997 as 
Instrument No. 970 1 8890. 
45. Thereafter, at the request of Ron Bitton, Darren Kuhn signed papers purporting to 
transfer Darren Kuhn's interest in Mountain Park to the Scheis. Darren Kuhn signed the papers in 
reliance upon the representations ofRon Bitton and Kelly Fisher, who assured DarrenKuhn they had 
/Sa' 
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approved this procedure with Darren Kuhn's attorney. 
46. After the closing on October 28,1997, Roger and Frances Schei received a statement 
from Professional Escrow Services showing their monthly lease payments were higher than had been 
represented. On the advice of Todd Bohn, Darren Kuhn had taken the home owner's exemption off 
Mountain Park. Up to that point, no one had informed the Scheis they would lose the home owner's 
exemption on Mountain Park. 
47. Thereafter, Roger Schei asked Ron Bitton at Professional Escrow Services about the 
loan balance, property taxes and mortgage interest on Mountain Park. Ron Bitton told Roger Schei 
that he did not know if he could ascertain the balance on the loan. A few days later, Ron Bitton 
informed Roger Schei in effect that he had to be careful because he did not want the bank to find out 
about the parties' transactions, explaining that if the bank did find out, it would accelerate Darren 
>r 
l V  
". 
1" Kuhn's loan and declare the entire loan amount immediately payable. 
48. Frances Schei asked Ron Bitton about making payments to the bank directly. Ron 
Bitton insisted that the Schei's payments be made to Professional Escrow Services and refused to 
disclose the identity of the bank. 
49. Prior to the closing on October 28, 1997, no one ever informed the Scheis that 
anything had to be hidden from the bank, nor did any one at Coldwell Banker suggest to the Scheis 
or to Darren Kuhn that any of the transactions involved were improper or illegal. 
50. On July 23, 1998, at the request of Professional Escrow Services, the Scheis signed 
a Promissory Note for the amount of $21,3 13.30 to Darren Kuhn to be paid in lump sum on or before 
October 17, 1998. Also at the request of Professional Escrovrr Services, the Scheis signed a Deed 
of Trust listing Darren Kuhn as a beneficiary on the Mountain Park property to secure payment of 
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$21,3 13.30. The Deed of Trust was recorded October 17, 1998 as Instrument No. 98014359. 
5 1. In spite of Coldwell Banker's assurances to the contrary, Mountain Park did not sell 
within 90 to 120 days. The price suggested by Coldwell Banker was far too high, given the market 
conditions. 
52. During the summer of 1999, John Merzlock informed Roger Schei that a potential 
buyer had offered in the range of $165,000.00 to $168,000.00 on Mountain Park, but that John 
Merzlock did not even present the offer to Roger Schei, because he knew Roger Schei would reject 
it. 
53. By the time the lease expired, the Mountain Park property had not sold. The Scheis 
paid lease payments beyond the term of the lease and eventually discontinued those lease payments. 
i" 
I - 
'-3 
: v 54. John Merzlock informed Darren Kuhn in October or November of 1999 that the 
6 
Scheis had outright rejected an offer on Mountain Park in the range of $165,000.00 to $168,000.00, 
after it had been presented to them. 
55. On November 12,1999, on the advice of Professional Escrow Services, Darren Kuhn 
had his attorney serve the Scheis with Notice of Default on the lease agreement for Mountain Park. 
56. On February 1, 2000, GMAC Mortgage Corporation filed a Notice of Default on 
Mountain Park. 
57. On March 7,2000, a Notice of Trustee's Sale for the Mountain Park property, to be 
held July 19, 2000, was filed. Mountain Park was eventually foreclosed. 
COUNT I - BREACH OF CONTRACT 
58. Plaintiffs reallege Paragraphs 1-57 as if set forth in full herein and incorporate the 
same by reference. 
/S'7 
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59. Defendants Coldwell Banker, Kelly Fisher, Todd Bohn, John Merzlock, Professional 
Escrow Seatices and Ronald Bitton had a contractual relationship with the Plaintiffs whereby they 
offered their professional services to enable the Plaintiffs to transfer the properties involved in the 
transactions referred to above. 
60. Plaintiffs accepted said Defendants' offers and paid cor~sideratio~l to said Defendants. 
61. Said Defendants breached their contractual obligations to the Plaintiffs. 
62. As a result of said Defendants' breach, Plaintiffs suffered damages in an amount to 
.-- 
be proved at trial. Such damages include, but are not limited to, damage to credit, damage to 
- 
- 
personal and business reputation, property and financial loss, as well as non-economic damages. 
7 - .. - 
-" 
1 -? -- - 
63. Plaintiffs were third-party beneficiaries of the contractual arrangement between 
Coldwell Banker and Harris Appraisals. 
" -2 64. Harris Appraisals severely overstated the fair market value of the property involved. 
65. As a result of Harris Appraisals' overstatement of the fair market value price, 
Plaintiffs were mislead to their consequent injury in an a~nount of damages to be proved at trial. 
COUNT I1 - UNJUST ENRICHMENT 
66. Plaintiffs reallege Paragraph 1-65 as if set forth in full herein and incorporate the 
same by reference. 
67. As a result of the transactions set forth above, Plaintiffs conferred financial benefits 
upon each of the Defendants, the beneficial nature of which was appreciated by each of the 
Defendants. 
68. Under the circumstances ofthis case, it would be inequitable for Defendants to retain 
said benefits at the expense of the Plaintiffs. 
/JS 
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69. Therefore, Plaintiffs are entitled to those benefits to the extent not fizlly recoverable 
in contract and in m~ount to be proved at trial. 
COUNT 111 - FRAUD AND MISREPRESENTATION 
70. Plaintiffs reallege Paragaphs 1-69 as if set forth in full herein and incorporate the 
same by reference. 
71. The statements set forth in the above paragraphs, including but not limited to 
Paragraphs 14, 15, 19,20,21,22,23,24,25, 27,28,31,32,33,34,35,38,39,40,41,45,48,50, 
52 and 54, were statements or representations of fact, were false representations of fact, were 
representations of material facts, were known by defendant making said statements to be false, and 
were made by the particular defendant with the intent that the Plaintiffs rely thereon. 
72. As to the statements referenced in Paragraph 71 above, the Plaintiffs were ignorant 
fl< 
" - 
of their falsity, and reasonably relied upon the misrepresentations to the Plaintiffs' consequent and 
i" ', 
proximate injury for which Plaintiffs have been damaged in an amount to be proved at trial. 
COUNT IV - BREACH OF FIDUCIARY DUTY 
73. Plaintiffs reallege Paragraphs 1 through 72 as if set forth in full herein and 
incorporate the same by reference. 
74. Each of the Defendants, in their respective capacities, failed to fully disclose to their 
principals, the Plaintiffs, their potential conflict(s) in representing interests materially adverse to their 
respective clients and failed to act fairly towards their respective clients, thus breaching the fiduciary 
duties they held to their respective clients. 
75. As a result of the Defendants' breach of fiduciary duties, Plaintiffs have been 
damaged in an amount to be proved at trial. 
/f7 
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COUNT V - CONSTRUCTIVE FRAUD 
76. Plaintiffs reallege Paragraphs 1-75 as if set forth in Eull herein and incorporate the 
same by reference. 
77. The Defendants' conduct breached their fiduciary, agency, or other personal duties 
arising from the relationships of trust and confidence to their respective clients. 
78. As a result of Defendants' constructive fraud, Plaintiffs have been damaged in an 
amount to be proved at trial. 
COUNT VI - BREACH OF DUTY OF GOOD FAITH AND FAIR DEALING 
79. Plaintiffs reallege Paragraphs 1-78 as if set forth in full herein and incorporate the 
same by reference. 
80. Tn the contractual relationships between the Plaintiffs and the Defendants, there 
p 
I i existed an implied covenant of good faith and fair dealing in the performance and enforcement of 
the contractual relationships. 
81. Defendants breached their duties of good faith and fair dealing in the performance 
and enforcement of their contractual relationships with the Plaintiffs. As a result of Defendant's 
breach of duty of and good faith and fair dealing towards the Plaintiffs, Plaintiffs have been damaged 
in an amount to be proved at trial. 
COUNT VII - BREACH OF STATUTORY DUTIES 
82. Plaintiffs reallege Paragraphs 1-81 as if set forth in full herein and incorporate the 
same by reference. 
83. Defendants' conduct as alleged herein breached several provisions of the Idaho Real 
Estate License Law, particularly Idaho Code 5 54-2086 et seq. 
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84. As a result of Defendmts' breach of stahtory duties, Plaintiffs were damaged in 
amounts to be proved at trial. 
COUNT VIII - CIVIL RACKETEERING 
85. Plaintiffs reallege Paragraphs 1-84 as if set forth in full herein and incorporate the 
same by reference. 
86. As aresult of Defendant's conduct alleged above, Plaintiffs sustained business and/or 
property damage by a pattern of racketeering activity in that Defendants engaged in at least two 
incidents of racketeering conduct as defined by Idaho Code 9 18-7803. 
 
87. As a result of the racketeering activity of the Defendants, Plaintiffs sustained business 
andlor property damage in an amount to be proved at trial. 
COUNT IX - PUNITIVE DAMAGES 
88. Plaintiffs reallege Paragraphs 1-87 as if set forth in full herein and incorporate the 
same by reference. 
89. The conduct of the Defendants as set forth in Paragraphs 1-87, and the court record 
(including all documents filed therewith), was fraudulent, outrageous, grossly negligent andlor 
undertaken with a conscious disregard for the likely consequences of that conduct. 
90. Therefore, pursuant to Idaho Code 5 6-1604, Plaintiffs are entitled to an award of 
punitive damages against each of the Defendants, jointly and severally. 
ATTORNEY FEES AND COURT COSTS 
9 1 .  Plaintiffs have been required to retain the services of legal counsel in this matter and 
are entitled to an award of attorney fees and court costs pursuant to Idaho Code $ 5  12-120 and 18- 
/ 9 /  
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7805, and Idaho Rule of Civil Procedure 54. 
RESERVATION OF RIGHT TO M E N D  
92. Pending discovery of documents and information relevant to this litigation, Plaintiffs 
reserve the right to amend this complaint to bring further causes of action. 
PRAYER FOR RELIEF 
W E W F O W ,  Plaintiffs pray for the judgment, decree and order of this Court, granting the 
following forms of relief, either cumulatively or in the alternative, as the Court may deem just and 
equitable: 
1. Plaintiffs pray for an order requiring the Defendants to pay lo the Plaintiffs all 
damages the Plaintiffs have suffered on account of Defendants' breach of contract, their unjust 
enrichment, their fraudulent conduct, their breach of fiduciary duty, their constructive fraud, their 
r 
$4 * 
1. \ breach of the duty of good faith and fair dealing, their breach of statutory duties, and their 
racketeering activity, including treble damages. 
2. Plaintiffs pray for an award of punitive damages against each of the Defendants, 
jointly and severally. 
3. Plaintiffs pray for an award of their reasonable costs and attorney fees incurred in 
connection with this action. 
4. Plaintiffs pray for such other and further relief as the Court may deem just and 
equitable. 
DEMAND FOR JURY TRIAL 
Pursuant to Idaho Rule of Civil Procedure 38(b), Plaintiffs request a trial by jury on all triable 
issues under the constitution, statutes and court rules of the State of Idaho. 
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DATED this 21S' day of October, 2002. 
DIAL, MAY & RAMMELL 
DATED this 21sVday of October, 2002. 
NORMAN G. WECE, P.C. 
Norman G. Reece, Jr., 
Schei Development 
and Frances R. Schei 
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?rhomas 5. Wolrnes (ISB # 2448) 
Maghew 0. Pappas (ISB Jt 6 190) 
JONES, GI3ARTERED 
203 South Garfield - P.Q. Box 967 
Pocatello, Idaho 83204 
(208) 232-591 1 
(208) 232-5962 (fax) ~ ~ ~ ~ T y  C L E R K  
Attorneys for Defendant Ronald Bitton 
IN THE DISTRICT COURT O F  THE SIXTH JUDICIAL DISTRICT O F  THE 
STATE: O F  IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
D A m N  G. KUHN, an individual, SCHEI 
DEVELOPMENT CORPORATION, an Idaho 
corporation, ROGER J. SCHEI, an individual, 
and FRANCES R. SCHEI, an individual, 
Plaintiffs, 
vs. 
COLDWELL BANKER REAL ESTATE 
CORPOMTION, a New Jersey Corporation, 
COLDWELL BANKER LANDMARK, INC. 
n/Wa LANDMARK REAL ESTATE INC., an 
Idaho Corporation d/b/a KELLER WILLIAMS 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an Idaho 
Corporation, KELLY FISHER, an individual, 
TODD BOHN, an individual, JOHN 
MERZLOCK, an individual, and RONALD 
BITTON, an individual, 
Defendants. 
) CASE NO. CVOC-00-02226A 
) 
1 
) DEFENDANT RON BITTON'S 
) ANSWER T O  PLAINTIFFVS 
) AMENDED COMPLAINT AND 
) COUNTERCLAIM 
1 
) 
1 
) 
1 
) 
) 
1 
) 
) 
) 
COMES NOW Defendant, Ronald Bitton, by and through his attorneys of record, and in 
answer to Plaintiffs' Amended Complaint hereby states as follows: 
FIRST AFFIRMATIVE DEFENSE 
ANSWER TO AMENDED COMPLAINT AND COUNTERCLAIM - 1 
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Plaintiffs' Amended Complaint, and each and every cause of action, allegation, and claim 
therein, fails to state a claim on urhicl~ relief can be granted. 
SECOND AFFIRMATIVE DEFENSE 
Plaintiffs have failed to join certain indispensable parties. 
THIRD AFFIRNLATIVE DEFENSE 
1 .  Defendant denies each and every allegation contained in Plaintiffs' Amended 
Complaint unless specifically admitted herein. 
2. As to the allegations contained in paragraphs 1,2,3,4,6,7,8,10, 1 1, 12, 13, 14, 15, 
16, 17, 18, 19,20, 21,22,23,24, 25,26,27,28,29,30,31, 32,33, 34, 35,36, 37, 38,39,40,41,, 
43, 44, 46, 49, 51, 52, 53, 54, 56, 57, 58, 60, 63, 64, 65, 66. 69, 70, 73, 76, 82, 85, and 88 of 
Plaintiffs'Amended Complaint, Defendant lacks sufficient information to form a belief as to the 
truth of Plaintiffs' allegations and therefore denies the same. 4 
(4 
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i 3. As to the allegations contained in paragraph 5 of Plaintiffs' Amended Complaint, 
Defendant admits only that Professional Escrow Services. Inc. is an Idaho corporation doing business 
in the State of Idaho. Defendant denies all remaining allegations contained in paragraph 5. 
4. As to the allegations contained in paragraph 9 of Plaintiffs' Amended Complaint, 
Defendant admits only that he is a resident of Bannock County, Idaho and is an employee of 
Professional Escrow Service, Inc, an Idaho Corporation. Defendant denies all remaining allegations 
contained in paragraph 9. 
5. As to the allegations contained in paragraph 42 of Plaintiffs' Amended Complaint, 
Defendant admits only that the Scheis signed escrow instructions at Professional Escrow Services 
for $2 1,3 13.30. Defendant denies all remaining allegations contained in paragraph 42. 
6. As to the allegations contained in paragraph 45 of Plaintiffs' Amended Complaint, 
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Defendant denies he requested that Darren Kuhn sign papers purporting to emsfer Darren Kuhn's 
interest in Mountaitl Park to the Schies. Defendant further denies that he represented to Darren Kuhn 
that he had approved this procedure with Darren Kuhn's attorney. As to the remaining allegations 
contained in paragraph 45 of Plaintiffs' Amended Complaint, Defendant lacks sufficient information 
to form a belief as to the truth of Plaintiffs' allegations and therefore denies the same. 
7. Defendant denies the allegations contained in paragraphs 47,48,68,69,70,91, and 
93 of Plaintiffs' Amended Complaint. 
8. As to the allegations contained in paragraph 50 of Plaintiffs' Amended Complaint, 
Defendant admits only that the Schies signed a Promissory Note in the amount of $21,313.30 to 
Darren Kuhn to be paid in a lump sum on or before October 17,1998. Defendant further admits that 
the Scheis signed a Deed of Trust listing Darren Kuhn as a beneficiary on the Mountain Park 
property to secure payment of $21,3 13.30. Defendant further admits that the Deed of Trust was 
' 
recorded October 17, 1998 as Instrument No. 98014359. Defendant denies all remaining allegations 
contained in paragraph 50 of Plaintiffs' Amended Complaint. 
9. As to the allegations contained in paragraph 55 of Plaintiffs' Amended Complaint, 
Defendant denies he advised Darren Kuhn to serve the Scheis with a Notice of Default on the lease 
agreement for Mountain Park. As to the remaining allegations contained in paragraph 55 of 
Plaintiffs' Amended Complaint, Defendant lacks sufficient information to form a belief as to the 
truth of Plaintiffs' allegations and therefore denies the same. 
10. As to the allegations contained in paragraph 59 of Plaintiffs' Amended Complaint, 
Defendant admits only that, in servicing Plaintiffs, he acted in his capacity as an escrow agent 
through Professional Escrow Services. As to the remaining allegations contained in paragraph 59 
of Plaintiffs' Amended Complaint, Defendant lacks sufficient information to form a belief as to the 
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truth of Plain_tiffsbllegations and therefore denies the same. 
1 1 .  As to the allegations contained in paragraph 61 of Plaintiffs' Amended Complaint, 
Dekndant denies he breached any contractual obligations lo Plaintiffs. As to the remaining 
allegations contained in paragraph 6 1 of Plaintiffs' Arnended Complaint, Defendant lacks sufficient 
infomation to form a belief as to the truth of Plaintiffs' allegations and therefore denies the same. 
12. As to the allegations contained in paragraph 62 of Plaintiffs' Amended Complaint, 
Defendant denies he breached any contractual obligation to Plaintiff and denies that Plaintiffs have 
suffered any damages. As to the remaining allegations contained in paragraph 62 of Plaintiffs' 
Amended Complaint, Defendant lacks sufficient information to form a belief as to the truth of 
Plaintiffs' allegations and therefore denies the same. 
13. As to the allegations contained in paragraph 67 of Plaintiffs' Amended Complaint, 
Defendant admits only that Plaintiffs compensated him for his services. As to the remaining 
allegations contained in paragraph 67 of Plaintiffs' Amended Complaint, Defendant lacks sufficient 
5 
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\ information to form a belief as to the truth of Plaintiffs' allegations and therefore denies the same. 
14. As to the allegations contained in paragraphs 71 and 72 of Plaintiffs' Amended 
Complaint, Defendant denies he ever made misrepresentations of fact to Plaintiffs. As to the 
remaining allegations contained in paragraph 7 1 of Plaintiffs" Amended Complaint, Defendant lacks 
sufficient information to form a belief as to the truth of Plaintiffs' allegations and therefore denies 
the same. 
15. As to the allegations contained in paragraph 74 of Plaintiffs' Amended Complaint, 
Defendant denies he ever failed to fully disclose any potential conflicts to Plaintiffs. Defendant 
further denies he failed to act fairly towards Plaintiffs. Defendant further denies he breached any 
fiduciary duty to Plaintiffs. As to the remaining allegations contained in paragraph 74 of Plaintiffs' 
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Amended Complaint, Defendant lacks sufficient information to form a belief as to the truth of 
Plaintiffs' allegations and therefore denies the same. 
16. As to the allegations contained in paragraph 75 of Plaintiffs' Amended Complaint, 
Defendant denies he breached any fiduciary duties towards Plaintiffs. Defendant further denies that 
Plaintiffs have been damaged. As to the remaining allegations contained in paragraph 75 of 
Plaintiffs' Amended Complaint, Defendant lacks sufficient information to form a belief as to the 
truth of Plaintiffs' allegations and therefore denies the same. 
17. As to the allegations contained in paragraph 77 of Plaintiffs' Amended Complaint, 
Defendant denies he breached any fiduciary, agency, or other personal duties towards Plaintiffs. As 
to the remaining allegations contained in paragraph 77 of Plaintiffs' Amended Complaint, Defendant 
lacks sufficient information to form a belief as to the truth of Plaintiffs' allegations and therefore 
denies the same. 
a! 18. As to the allegations contained in paragraph 78 of Plaintiffs' Amended Complaint, ;" '.
Defendant denies he committed constructive fraud on Plaintiffs. 13efendant further denies that 
Plaintiffs have been damaged. As to the remaining allegations contained in paragraph 78 of 
Plaintiffs' Amended Complaint, Defendant lacks sufficient information to form a belief as to the 
truth of Plaintiffs' allegations and therefore denies the same. 
19. As to the allegations contained in paragraph 80 of Plaintiffs' Amended Complaint. 
Defendant admits only that there existed between Defendant and Plaintiffs an implied covenant of 
good faith and fair dealing in the performance of Defendant's services to Plaintiffs. Defendant 
denies all remaining allegations contained in paragraph 80. 
20. As to the allegations contained in paragraph 81 of Plaintiffs' Amended Complaint, 
Defendant denies he breached his duty of good faith and fair dealing in the performance of 
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Defendmt's services to Plaintiffs. Defendant f d e r  denies that Plaintiffs have been dmaged. As 
to the remaining allegations contained in paragraph 8 1 of Plaintiffs3 Amended Complaint, Defendant 
lacks sufficient information to form a belief as to the truth of Plaintiffs' allegations and therefore 
denies the same. 
21. As to the allegations contained in paragraph 83 of Plaintiffs' Amended Complaint, 
Defendant denies he breached any provisions of the Idaho Real Estate License Law. As to the 
remaining allegations contained in paragraph 83 of Plaintiffs' Amended Complaint, Defendant lacks 
sufficient information to form a belief as to the truth of Plaintiffs' allegations and therefore denies 
the same. 
22. As to the allegations contained in paragraph 84 of Plaintiffs' Amended Complaint, 
Defendant denies he breached any statutory duties. Defendant further denies that Plaintiffs have 
been damaged. As to the remaining allegations contained in paragraph 84 of Plaintiffs' Amended 
Is 
Lf Complaint, Defendant lacks sufficient information to form a belief as to the truth of Plaintiffs' 
'i 
r. 
allegations and therefore denies the same. 
23. As to the allegations contained in paragraph 86 of Plaintiffs' Amended Complaint, 
Defendant denies he engaged in racketeering as defined by Idaho Code fj 18-7803. As to the 
remaining allegations contained in paragraph 86 of Plaintiffs' Amended Complaint, Defendant lacks 
sufficient information to form a belief as to the truth of Plaintiffs' allegations and therefore denies 
the same 
24. As to the allegations contained in paragraph 87 of Plaintiffs' Amended Complaint, 
Defendant denies he engaged in racketeering. Defendant further denies that Plaintiffs have been 
damaged. As to the remaining allegations contained in paragraph 87 of Plaintiffs' Amended 
Complaint, Defendant lacks sufficient information to form a belief as to the truth of Plaintiffs' 
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allegations and therelore denies the same. 
25. As to the allegations contained in paragraph 89 of Plaintiffs' Amended Complaint, 
Defendant denies he engaged in conduct that was fraudulent, outrageous, grossly negligent andior 
undertaken with a conscious disregard for the likely consequences of that conduct As to the 
remaining allegations contained in paragraph 89 of Plaintiffs' Amended Complaint, Defendant lacks 
sufficient infomation to form a belief as to the truth of Plaintiffs' allegations and therefore denies 
the same 
25. As to the allegations contained in paragraph 90 of Plaintiffs' Amended Complaint, 
Defendant denies he engagcd in activity giving rise to an award pursuant to Idaho Code tj 6-1604. 
Defendant further denies that Plaintiffs have been damaged. As to the remaining allegations 
contained in paragraph 90 of Plaintiffs' Amended Complaint, Dcfcndant lacks sufficient information 
P to form a belief as to the truth of Plaintiffs' allegations and therefore denies the same. 
6" C ' 
i ' 
J 26. The remainder of Plaintiffs' Amended Complaint contains their prayer for relief to 
which no response is required. To the extent a response may be deemed necessary, Defendant denies 
Plaintiffs are entitled to the relief requested or to any relief whatsoever. 
COUNTERCLAIM 
27. Incorporates the foregoing paragraphs 1 through 26 as fully set forth herein. 
28. Under the terms of the escrow agreement executed by thc Plaintiffs herein and each 
of them, the Plaintiffs herein agreed: 
a. Paragraph 4, "in the event the event of any disagreement between the parties hereto, 
or demands or claims being made upon the escrow holder by the parties hereto or interested 
herein or by any other party, said escrow holder shall have the right to employ legal counsel 
to advise it andlor represent it in any suit or action brought affecting this escrow the papers 
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held in connection herewith; and the parties hereto shall bc jointly and severally liable to the 
escrow bolder for any and all attorneys process fees, costs, and disbursements incurred by 
said escrow holder in connection herewith, and upon demand shall forthwith pay the same 
to the escrow holder." 
29. The Arnended Complaint filed herein represents a demand by the Plaintiffs for which 
the Plaintiffs are jointly and severally liable for this Defendant's costs and attorneys fees necessitated 
by this Defendant having to employ legal counsel to deknd against the claim set forth in Plaintiffs' 
Amended Complaint filed herein. 
30. Pursuant to the contract between the parties, this Defendant does demand that the 
Plaintiffs, jointly and severally, reimburse to this Defendant, all of this Defendant's costs and 
attorneys fees incurred as a result of the Plaintiffs' Amended Complaint filed herein. 
RESERVATION OF ADDITIONAL DEFENSES 
Defendant has considered and believes he may have additional defenses to Plaintiffs' 
Amended Complaint, but cannot at this time, consistent with Rule 11 of the Idaho Rules of Civil 
Procedure, state with specificity those defenses. Accordingly, Defendant reserves the right to 
supplement his answer and add additional defenses as discovery in this matter progresses. 
WHEREFORE, Defendant prays for judgment against Plaintiffs as follows: 
1. Plaintiffs' Amended Complaint be dismissed with prejudice; 
2. Defendant be awarded his costs and expenses necessarily incurred in the defense of 
this matter; 
3. Defendant be awarded any attorney fees and costs incurred in defending this action; 
and 
4. For all such other and further relief as the Court deems just and equitable under the 
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circwnstmces. 
DATED this 
CERTIFICATE OF' SERVICE 
I I t E E B Y  CERTIFY that on the ~ ~ d ~ y  ofOctober, 2002,1 served a true and correct 
copy of the foregoing document on the following parties via United States mail: 
Bron Ramme11 
DIAL, MAY & RAMMELL 
P.O. Box 370 
Pocatello, Idaho 83204-0370 
David C. Nye 
MERRILL & MERRI1,L 
P.O. Box 991 
Pocatello, Idaho 83204-0991 
Norman G. Reece, P.C. 
Attorney At Law 
15 1 North 3rd Avenue, Ste 204 
Pocatello, Idaho 83201 
Robert L. Crowley, Jr. 
102 N. Clark St. 
P.O. Box 387 
Rigby, ID 83442 
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David C. Nye 
MIERMLL & MERRILL, CHARTERED 
109 North Arthur - 5th Floor 
P.O. Box 991 
Pocatello, ID 83204-0991 
(208) 232-2286 
(208) 232-2499 Telefax 
Idaho State Bar #3678 
A ftorneys for Defendants Coldwell Banker Landmark, 
Kelly Fisher, Todd Rohn, and John Merzlock 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR BANNOCK COUNTY 
DARREN G. KUHN, an individual, SCHEI 
DEVELOPMENT CORPORATION, an Idaho 
corporation, ROGER J. SCHEI, an individual, 
and FRANCES R. SCHEI, an individual, 
Plaintiffs, 
@t- J $6 VS. 
d 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey Corporation, 
COLDWELL BANKER LANDMARK, INC. 
n/k/a LANDMARK REAL ESTATE INC., an 
Idaho corporation d/b/a KELLER WILLIAMS 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an Idaho 
corporation, KELLY FISHER, an individual, 
TODD BOHN, an individual, JOHN 
MERZLOCK, an individual, RONALD 
BITTON, an individual, 
Defendants, 
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Defendants Goldwell Banker Landmark, Inc. &Ma Landmark Real Estate, Inc., (hereinafier 
"Landmxk"); Kelly Fisher; Todd Bohn; and J o h  Merzlock; answer Plaintiffs' Amended Complaint 
as follows: 
FIRST DEFENSE 
These Defendants deny all allegations of Plaintiffs' Arnended Complaint not specifically 
admitted herein. 
SECOND DEFENSE 
These Defendants answer the individual allegatiotls of Plaintiffs' Amended Complaint as 
follows, using the same enumeration as in the Plaintiffs' Amended Complaint: 
PARTIESlJURlSDICTION 
1. These Defendants admit that Darren Kuhn is a resident of Bannock County, Idaho. 
2. These Defendants admit that Schei Development Co., Inc., at all times relevant, is 
an Idaho corporation doing business in the State of Idaho. These Defendants lack sufficient 
knowledge as to the truthfulness of the remaining allegations of Paragraph 2 of Plaintiffs' Amended 
Complaint and therefore deny the same. 
3. These Defendants admit that Roger and Frances Schei are residents of Bannock 
County, Idaho. 
4. These Defendants deny that Coldwell Banker Real Estate Corporation, a California 
Corporation, is aNew Jersey Corporation. These Defendants admit that Coldwell Banker Landmark, 
Inc. (hereafter "Landmark"), was a franchisee of Coldwell Banker Real Estate Corporation. These 
Defendants deny the remaining allegations of Paragraph 4 of Plaintiffs' Amended Complaint. 
5 .  These Defendants are without knowledge or information sufficient to form a belief 
as to the truthfulness of the allegations of Paragraph 5 of Plaintiffs' Amended Complaint and 
therefore deny the same. 
6. These Defendants admit that Kelly Fisher was and is a resident of Bannock County, 
Idaho and at all times relevant was the Real Estate Broker for Landmark and acted in his capacity 
with apparent, implied or real authority on behalf of Landmark and in furtherance of his and 
Landmark's objectives. 
7. These Defendants admit that Todd B o h  was and is a resident of Bannock County, 
Idaho and at all times relevant acted as a real estate agent in his capacity with apparent, implied or 
Jsi y' 
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real authority on behalf of Landmark and in f ~ h e r a n c e  of his and Landmark's objectives. 
8. These Defendants admit that John Merzlock was and is a resident of Bannock 
County, Idaho, was a shareholder in Landmark, and at all times relevant acted as a real estate agent 
in his capacity with apparent, implied or real authority on behalf of Landmark and in furtherance of 
his and Landmxk's objectives. 
9. These Defendants admit that Ronald Bitton is a resident of Bannock County, Idaho 
but lack knowledge or information sufficient to form a belief as to the rest of the remaining 
allegations of Paragraph 9 of Plaintiffs' Amended Complaint and therefore deny the same. 
10. These Defendants admit that all acts and conduct relating to this matter occurred in 
Bannock County, but deny that all acts and conduct coinplained of in the Complaint actually 
occurred. 
11. These Defendants admit that the amount in controversy exceeds the minimum 
i 
I 
&! jurisdictional amount for this Court and that this Court has jurisdiction over the subject matter of this 
a"' case. 
FACTS 
12. These Defendants admit the allegations of Paragraph 12 of Plaintiffs' Amended 
Complaint. 
13. These Defendants admit the allegations of Paragraph 13 of Plaintiffs' Amended 
Complaint. 
14. These Defendants deny the allegations of Paragraph 14 of Plaintiffs' Amended 
Complaint. 
15. These Defendants deny the allegations of Paragraph 15 of Plaintiffs' Amended 
Complaint. 
16. These Defendants admit the allegations of Paragraph 16 of Plaintiffs' Amended 
Complaint. 
17. These Defendants admit the allegations of Paragraph 19 of Plaintiffs' Amended 
Complaint but affirmatively allege that the home referred to in that paragraph was also owned by 
Jackie Kuhn. 
18. These Defendants do not know which home is referred to in Paragraph 18 of 
Plaintiffs' Amended Complaint and therefore deny the allegations of that paragraph. 
19. These Defendants deny the allegations of Paragraph 19 of Plaintiffs' Amended 
2 L) 3- 
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Complaint, 
20. These Defendants deny the allegatiorzs of Paragraph 20 of Plaintiffs' Amended 
Gomplaint. 
2 1. These Defendants deny the allegations of Paragraph 21 of Plaintiffs' Amended 
Complaint. 
23. These Defendants admit that on July 25, 1997, Darren Kuhn signed an Exclusive 
Seller Representation Agreement with Goldwell Banker, Defendants deny the remaining allegations 
of Paragraph 22 of Plaintiffs' Amended Complaint. 
23. These Defendants deny the allegations of Paragraph 23 of Plaintiffs' Amended 
Complaint. 
24. These Defendants deny the allegations of Paragraph 24 of Plaintiffs' Amended 
Complaint. 
b 25. These Defendants object to Plaintiffs' modification of Paragraph 25 in that it was not 
part of the Order to Amend Complaint. These Defendants admit that the Kuhns purchased the 
Mountain Park property in 1996 for approximately $179,000.00. These Defendants deny all other 
allegations of Paragraph 25 of Plaintiffs' Amended Complaint. 
26--57. These Defendants deny all allegations set forth in Paragraphs 26-57 of Plaintiffs' 
Amended Complaint. 
COUNTI-BREACHOFCONTRACT 
58. These Defendants reaffirm their answers to Paragraphs 1 - 57 of Plaintiffs' Amended 
Complaint as if set forth in full herein. 
59 - 65. These Defendants deny all allegations set forth in Paragraphs 61 - 65 of Plaintiffs' 
Amended Complaint. 
COUNT I1 - UNJUST ENNCHMENT 
66. These Defendants reaffirm their answers to Paragraphs 1 - 65 as if set forth in full 
herein. 
67 - 69.  These Defendants deny all allegations of Paragraphs 67 - 69 of Plaintiffs' Amended 
Complaint. 
COUNT I11 - FRAUD AND MISREPRESENTATION 
70. These Defendants reaffirm their answers to Paragraphs 1 - 69 as if set forth in full 
Answer to Amended Complaint 
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herein. 
7 1-72. These Defendants deny all allegations of Paragraphs 73 and 74 of Plaintiffs' 
Amended Complaint. 
COUNT IV - BREACH OF FIDUCIARY DUTY 
73. These Defendants reaffirm their answers to Paragraphs 1 through 72 of Plaintiffs' 
Amended Complaint as if set forth in full herein. 
74 - 75. These Defendants deny all allegations of Paragraphs 74 and 75 of Plaintiffs' 
Complaint. 
COUNT V - CONSTRUCTIVE FRAUD 
76. These Defendants reaffirm their answers to Paragraphs 1 - 75 as if set forth in full 
tq\ 
herein. 
77 - 78. These Defendants deny all allegations of Paragraphs 77 and 78 of Plaintiffs' 
Amended Complaint. 
COUNT VI - BREACH OF DUTY OF GOOD FAITH AND FAIR DEALING 
79. These Defendants reaffirm their answers to Paragraphs 1 - 78 as if set forth in full 
herein. 
80 - 8 1. These Defendants deny all allegations of Paragraphs 82 and 83 of Plaintiffs' 
Complaint. 
COUNT VII - BREACH OF STATUTORY DUTIES 
82. These Defendants reaffirm their answers to Paragraphs 1 - 8 1 as if set forth in full 
herein. 
83 - 84. These Defendants deny all allegations of Paragraphs 85 and 86 of Plaintiffs' 
Amended Complaint. 
COUNT VIII - CIVIL RACKETEERING 
85. These Defendants reaffirm their answers to Paragraphs 1 - 84 as if set forth in full 
herein. 
86- 87. These Defendants deny all allegations of Paragraphs 86 and 87 of Plaintiffs' 
Amended Complaint. 
,J 7 
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COUNT IX - PUNITIVE DMAGES 
88. These Defendmts reaffim their answers to Pmagraphs 1-87 as if set forth in full 
herein. 
89 - 90. These Defendants deny all allegations of Paragraphs 89 and 90 of Plaintiffs' 
Amended Complaint. 
ATTORNEY FEES AND COURT COSTS 
91. These Defendants deny all allegations of Paragraph 91 of Plaintiffs9 Amended 
Complaint. 
RESERVATION OF RIGHT TO AMEND 
92. These Defendants deny all allegations of Paragraph 92 of Plaintiffs' Amended 
Complaint. 
AFFIMATIW DEFENSES 
1. Plaintiffs are not the only real parties in interest in this case. 
2. Plaintiffs have failed to mitigate their damages. 
3. Plaintiffs have failed to name indispensable parties. 
4. Coldwell Banker Real Estate Corporation is the franchisor of Coldwell Banker 
Landmark. Each Coldwell Banker office is independently owned and operated. Coldwell Banker 
Landmark is an independent contractor of Coldwell Banker Real estate Corporation. There is no 
agency relationship, partnership, or joint venture between the Franchisor and the Franchisees. 
5 .  As to each Count of Plaintiffs' Amended Complaint, Plaintiffs have failed to state 
a claim against these Defendants upon which relief may be granted. 
5.  Defendants reserve the right to assert additional affirmative defenses made known 
during the course of discovery and investigation herein. 
WHEREFORE, these Defendants pray that the Court dismiss the Plaintiffs' Complaint in its 
entirety and award legal costs and attorney fees to the Defendants as well as such further relief as 
seems just and equitable to the Court under the circumstances. 
Answer to Amended Complaint 
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DArI'ED this 7'' day of November, 2002. 
M E W L L  & MERRILL, CHARTEED 
Attorneys for Defendants 
CERTIFICATE OF SERVICE 
I, David C. Nye, the undersigned, one of the attorneys for the Defendant, in the above- 
referenced matter, do hereby certify that a true, full and correct copy of the foregoing Defendant's 
Coldwell Banker Landmark, Kelly Fisher, Todd Bohn And John Merzlock's Answer to Amended 
Complaint was this 744 day ofNovember, 2002, served upon the following in the manner indicated 
below: 
4 
Bron Rarnmell 
Dial, May & R a m e l l  
P.O. Box 370 
Pocatello, Idaho 83204 
Norman G. Reece, P.C. 
Attorney at Law 
15 1 North 3rd Avenue, Suite 204 
Pocatello, Idaho 83201 
Thomas J. Holmes 
Jones, Chartered 
P.O. Box 967 
Pocatello, Idaho 83204-0967 
Richard Boardman 
Perkins Coie 
P.O. Box 737 
Boise, Idaho 83701-0737 
a U.S. Mail 
L] Hand Delivery 
u Overnight Delivery 
u Telefax 
U.S. Mail 
Hand Delivery 
fJ Overnight Delivery 
u Telefax 
U.S. Mail 
u Hand Delivery 
u Overnight Delivery 
U Telefax 
U.S. Mail 
U Hand Delivery 
u Overnight Delivery 
u Telefax 
I 
David C. Nye 
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Richxd C. Boardrnat~ 
ISB No.2922 
PE S COIE LLP 
25 1 East Front Street, Suite 400 
Boise, Idaho 83702-73 I0 
Telephone: (208) 343-3434 
Facsimile: (208) 343-3232 
Attorneys for Defendant Coldwell Banker 
Real Estate Corporation 
IN THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
D A R E N  C. KLJHN, an individual, SCHEI 
DEVELOPMENT CORPORATION, an Idaho 
corporation, ROGER J. SCHEI, an individual, 
and FRANCES R. SCHEI, an individual, 
Plaintiffs, I 
v. 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey Corporation, 
COLDWELL BANKER LANDMARK, INC. 
nlkla LANDMARK REAL ESTATE INC., an 
Idaho corporation d/b/a KELLER WILLIAMS 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an Idaho 
corporation, KELLY FISHER, an individual, 
TODD BOKN, an individual, JOHN 
MERZLOCK, an individual, RONALD 
BITTON, an individual, 
Defendants. I 
Case No. CVOC-00-02226A 
DEFENDANT COLDWELL B A N m R  
REAL ESTATE CORPORATION'S 
ANSWER TO AMENDED 
COMPLAINT 
DEFENDANT COLDWELL BANKER REAL 
ESTATE CORPORATION'S ANSWER TO 27, /o 
AMENDED COMPLAINT - 1 
14013 1-0004/SL023250.230] 
COMES NOW Defendant Coldwell Banker Real Estate Corporation by and through its 
counsel of record Perkins Coie LLP, and submits the following Answer in response to the 
allegations set forth in Plaintiffs' Amended Complaint and Demand for Jury Trial. 
FIRST DEFENSE 
Plaintiffs' Amended Complaint fails to state a claim upon which relief can be granted. 
SECOND DEFENSE 
Defendant denies each and every allegation of the Amended Complaint unless 
specifically admitted herein. 
d 1 .  In response to paragraph 1, 2 and 3 of Plaintiffs' Amended Con~plaint, 
Defendant is without sufficient knowledge or information to admit or deny the allegations 
contained therein and therefore denies the same. 
2. In response to paragraph 4 of Plaintiffs' Amended Complaint, Defendant denies 
that it is a New Jersey corporation. Defendant is a California corporation. Defendant admits 
that during the time frame of April 29,1993 through April 28,2000, it had a franchise 
agreement with Landmark Real Estate, Inc. of Pocatello, Idaho. Defendant is without sufficient 
information or knowledge to admit or deny the remainder of this paragraph and therefore denies 
the same. 
DEFENDANT COLDWELL BANKER REAL 
ESTATE CORPORATION'S ANSWER TO <J / I  
AMENDED COMPLAINT - 2 
[40131-0004/SL023250 2301 
3. In response to paragraphs 5 ,6 ,7 ,8  and 9 of PlajntiEs' Amended Complaint, 
Defendant is without sufficient knowledge or information to admit or deny the allegations 
contained therein and therefore denies the same. 
4. In response to pasagrapb 10 of Plaintiffs' Amended Complaint, Defendant 
admits that all acts and conduct relating to this matter occurred in Bannock County, but denies 
that all acts and conduct complained of in the Amended Complaint actually occurred. 
5.  In response to paragraph 1 1 of Plaintiffs' Amended Complaint, Defendant 
admits that the amount in controversy exceeds the minimum jurisdictional amount for this 
Court and that this Court has jurisdiction over the subject matter of this case. 
6 .  In response to pwagraphs 12-57 of Plaintiffs' Amended Complaint, Defendant is 
without sufficient knowledge or information to admit or deny the allegations contained therein 
and therefore denies the same. 
7. In response to paragraph 58, Defendant reasserts the admissions and denials as 
previously set forth in Defendant's answers to paragraphs 1 through 57 of Plaintiffs' Amended 
Complaint. 
8. In response to paragraphs 59-65 of Plaintiffs' Amended Complaint, Defendant 
denies all the allegations. 
9. In response to paragraph 66, Defendant reasserts the admissions and denials as 
previously set forth in Defendant's answers to paragraphs 1 through 65 of Plaintiffs' Amended 
Complaint. 
DEFENDANT COLDWELL BANKER REAL 
ESTATE CORPORATION'S ANSWER TO 
AMENDED COMPLAINT - 3 
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10. In response to paragaphs 67-69 of Plaintiffs' Amended Complaint, Defendant 
denies all the allegations. 
1 1. In response to parag-aph 70, Defendant reasserts the admissions and denials as 
previously set forth in Defendant's answers to paragraphs 1 through 69 of Plaintiffs' Amended 
Complaint. 
12. In response to paragraphs 7 1 and 72 of Plaintiffs' Amended Complaint, 
Defendant denies all the allegations. 
13. In response to paragraph 73, Defendant reasserts the admissions and denials as 
previously set forth in Defendant's answers to paragraphs 1 through 72 of Plaintiffs' Amended 
Complaint. 
14. In response to paragraphs 74 and 75 of PlaintiEs' Amended Complaint, 
i'') 
Defendant denies all the allegations. 
d 
15. In response to paragraph 76, Defendant reasserts the admissions and denials as 
previously set forth in Defendant's answers to paragraphs 1 through 75 of Plaintiffs' Amended 
Complaint. 
16. In response to paragraphs 77 and 78 of Plaintiffs' Amended Complaint, 
Defendant denies all the allegations. 
17. In response to paragraph 79, Defendant reasserts the admissions and denials as 
previously set forth in Defendant's answers to paragraphs 1 through 78 of Plaintiffs' Amended 
Complaint. 
DEFENDANT COLDWELL BANKER REAL 
ESTATE CORPORATION'S ANSWER TO 
AMENDED COMPLAINT - 4 
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18. In response to paragaphs 80 and 8 1 of Pl&ntiffs1 Amended Complaint, 
Defendant denies all the allegations. 
19. In response to paragraph 82, Defendant reasserts the admissions and denials as 
previously set forth in Defendant's answers to paragraphs 1 through 8 1 of Plaintiffs' Amended 
Complaint. 
20. In response to paragraphs 83 and 84 of Plaintiffs' Amended Complaint, 
Defendant denies all the allegations. 
21. In response to paragraph 85, Defendant reasserts the admissions and denials as 
previously set forth in Defendant's answers to paragraphs 1 through 84 of Plaintiffs' Amended 
Complaint. 
22. In response to paragraphs 86 and 87 of Plaintiffs' Amended Complaint, 
Defendant denies all the allegations. 
23. In response to paragraph 88, Defendant reasserts the admissions and denials as 
previously set forth in Defendant's answers to paragraphs 1 through 87 of Plaintiffs' Amended 
Complaint. 
24. In response to paragraphs 89 and 90 of Plaintiffs' Amended Complaint, 
Defendant denies all the allegations. 
25. In response to paragraph 91 of Plaintiffs' Amended Complaint, Defendant denies 
the allegations. 
DEFENDANT COLDWELL BANKER REAL 
ESTATE CORPORATION'S ANSWER TO 
AMENDED COMPLAINT - 5 
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26. In response to paragraph 92 of Plaintiffs' Amended Complaint, Defendant denies 
the allegations. 
THIRD DEFENSE 
Plaintiffs' damages, if any, were caused by their own acts or omissions and/or by the 
acts or omissions of third parties. 
FOURTH DEFENSE 
Plaintiffs' claims are barred by the doctrines of waiver, unclean hands, estoppel and/or 
laches. 
FIFTH DEFENSE 
There was no privity of contract and no contractual relationship, express or implied, 
between Plaintiffs and this answering Defendant. 
1 
4 
i? 
SIXTH DEFENSE 
Defendant had no duty, including a fiduciary duty, in tort, at law or by contract to 
Plaintiffs. 
SEVENTH DEFENSE 
Defendant Coldwell Banker Real Estate Corporation was at all times relevant herein 
the franchisor of Landmark Real Estate, Inc., the franchisee. Landmark Real Estate, Inc. was 
independently owned and operated. There was no agency, employee, partnership or joint 
venture relationship, expressed or implied, between Defendant and Landmark Real Estate, 
Inc. such that Defendant could be vicariously liable for claims brought against Landmark 
Real Estate, Inc. or its derivative business entities. 
EIGHTH DEFENSE 
Plaintiffs have failed to mitigate their damages, if any. 
DEFENDANT COLDMLL BANKER REAL 
ESTATE CORPORATION'S ANSWER TO 
AMENDED COMPLAINT - 6 
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NINTH DEFENSE: 
Defendant made no representations, express or implied, to Plaintiffs. 
TENTH DEFENSE 
Plaintiffs are not the real parties in interest for all or part of their claims. 
ELEVENTH DEFENSE 
Defendant has fully conlplicd with all applicable laws, niles and regulations 
concerning the conducting of its business in Idaho. 
TWELFTH DEFENSE 
Defendant's conduct in acting as a franchisor at all times relevant herein did not rise 
to the level of malicious and oppressive conduct such that a claim of punitive damages under 
I.C. 9 6- 1604 could be presented before the trier of fact. 
THIRTEENTH DEFENSE 
Defendant has not engaged in any "racketeering" activity as that term is defined in 
I.C. 18-7803. 
FOURTEENTH DEFENSE 
Defendant has not completed discovery in this action and expressly reserves the right 
to amend this Answer to allege additional affirmative defenses. 
REQUEST FOR ATTORNEY'S FEES AND COSTS 
Defendant has been required to retain the law firm of Perkins Coie LLP to defend 
against the allegations of the Complaint and is entitled, under Idaho law, including, but not 
limited to Idaho Code 5 5 12- 120 and 12-1 2 1 and other applicable statutory provisions, to 
recover its reasonable attorney's fees and costs incurred in the defense of this matter. 
DEFENDANT COLDMLL BANKER REAL 
ESTATE CORPORATION'S ANSWER TO I J . ! / l  
AMENDED COMPLAINT - 7 
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DEMAND FOR JURY TMAL 
Defendant hereby demands a jury trial on all non-equitable issues pursuant to Rule 
38(b) of the Idaho Rules of Civil Procedure. 
WHEmFORE, having fully answered the Amended Complaint, Defendant prays for 
relief as follows: 
1. That Plaintiffs take nothing and their Complaint be dismissed with prejudice; 
2. That Defendant be awarded its reasonable attorney's fees and costs in 
defending against the Complaint; and 
3. That the Court award such further and other relief as it deems just and proper. 
DATED: November 22,2002. 
PERKINS COIE LLP 
Attorneys for Coldwell Banker Real Estate 
Corporation 
DEFENDANT COLDWELL BANKER REAL 
ESTATE CORPORATION'S ANSWER TO 299 
AMENDED COMPLAINT - 8 
[4013 1-00041SM23250 2301 
CERTIFICATE OF SERVICE 
I, the undersigned, certify that on November 22,2002,I caused a true and correct 
copy of the foregoing to be forwarded with all required charges prepaid, by tlie rnethod(s) 
indicated below, in accordance with the Rules of Procedure, to the following person(s): 
Bron M. Rammell Hand Delivery 
Attorney at Law U.S. Mail 5?z 
P.O. Box 370 Facsimile 
Pocatello, ID 83204-0370 Overnight Mail 
FAX: (208) 234-2961 
Norman G. Reece 
Attorney at Law 
15 1 N. 3'%ve., Ste. 204 
Pocatello, ID 83201 
* \ 
FAX: (208) 233-4895 
I 
David C. Nye 
Attorney at Law 
P.O. Box 991 
Pocatello, ID 83204-0991 
FAX: (208) 232-2499 
Thomas J. Holrnes 
Attorney at Law 
P.O. Box 967 
Pocatello, LD 83204-0967 
FAX: (208) 232-5962 
Hand Delivery 
U.S. Mail J 
Facsimile 
Overnight Mail 
Hand Delivery 
U.S. Mail 7 
Facsimile 
Overnight Mail 
Hand Delivery 
U.S. Mail 7 
Facsimile 
Overnight Mail 
=d G. Boardman 
DEFENDANT COLDWELL BANKER REAL 
ESTATE CORPORATION'S ANSWER TO / 9 
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David C, Nye 
Thomas J. Lyons 
LL, CHARTERED 
109 Nodh M u r  - 5th Floor 
P.O. Box 991 
PocatelZo, ID 83204-0991 
(208) 232-2286 
(208) 232-2499 Telefax 
DCN - ISB #3678, TJL - ISB 1Y5202 
Attorneys for Defend=& Coldwell Banker, Keller Williams, 
Kelly Fisher, Todd Bohn, and John Merzlock 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
D A R E N  G. KUHN, an individual, SCHEI ) 
DEVELOPMENT CORPORATION, an ) 
Idaho corporation, ROGER J. SCHEI, an ) 
individual, and FRANCES R. SCHEI, an ) 
individual, 
) Case No. CVOC-00-02226A 
Plaintiffs, 1 
VS. ) DEFENDANTS' PROPOSED JURY 
) INSTRUCTIONS 
GOLDWELI, BANKER REAL ESTATE ) 
CORPORATION, a New Jersey 
Corporation, COLDWELL BANKER 
LANDMARK, INC. n/Ma LANDMARK ) 
REAL ESTATE INC., an Idaho corporation ) 
d/b/a KELLER WILLIAMS REALTY ) 
EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an Idaho 1 
corporation, HARRIS APPRAISALS, INC., ) 
an Idaho corporation, ISELLY FISHER, an ) 
individual, TODD BOHN, an individual, ) 
JOHN MERZLOCK, an individual, 1 
RONALD BITTON, an individual, and 1 
WAYNE HARRIS, an individual, ) 
) 
Defendants. 1 
Defendants' Proposed Jury Instructions 
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COMES NOW the Defendmts, Coldwll Banker Landmak, Enc., Kelly Fisher, Todd 
B o h ,  and John Merzlock, by and through their counsel of record, Memill& Merrill, Chartered, 
and hereby submits Defendants' Jury Insmction Nos. ( through 2 sfl for consideration by 
the Court. The Defendants reserve the right to use m y  of the requested instructions submitted by 
the Plaintiff. 
DATED this G~~ of January, 2003. 
MERRILL & MERRILL, CHARTERED 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 
1, Thorns J. Lyons, the mdersigned, one of the attorneys for the Defendants, in the 
above-referenced maser, do hereby cedi@ that a true, full and correct copy of the foregoing 
document was this 6 day of January, 2003, served upon the following in the manner indicated 
below: 
Bron R m e l l  
Dial, May & Rmme11 
P.O. Box 370 
Pocatello, Idaho 83204 
Norman G. Reece, P.C. 
Agorney at Law 
15 1 North 3" Avenue, Suite 204 
Pocatello, Idaho 83201 
Thomas J. Holmes 
Jones, Chartered 
\ P.O. Box 967 3 rL c Pocatello, Idaho 83204-0967 
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DEFENDANTS' PROPOSED JURY INSTRUCTION NO. 1 
You have been summoned as prospective jurors in the lawsuit now before us. The 
first thing we do in a trial is to select 12 jurors. 
1 am the judge in charge of the courtroom and this trial. 
To assist both you and the attorneys with this process of selection of a jury, 1 will 
introduce you to the parties and attorneys and tell you in brief what this lawsuit is about. 
The Party who brings a lawsuit is called the '"plaintiff." In tl~is uit the plaintiffs are 
Dane11 G. Kuhn, Schei Development Corporation, Roger J. Schei and Frances R. Schei. 
The Plaintiff, Darren C. Kuhn, is represented by a lawyer, Lowell Hawkes. The Plaintiffs, 
Schei Development Corporation, Roger J. Schei and Frances R. Schei, are represented by 
a lawyer, Norman G. Reece. The party against whom a lawsuit is brought is called the 
"defendant."In this suit the Defendants are Coldwell Banker Landmark, Inc., Professional 
Escrow Services, Inc., Kelly Fisher, Todd Bohn, John Merzlock, and Ronald Bitton. The 
% f, dc 
d Defendants, Coldwell Banker Landmark, Inc., Kelly Fisher, Todd Bohn and John Merzlock, 
are represented by lawyers, David C. Nye and Thomas J. Lyons. The Defendants, 
Professional Escrow Services and Ronald Bitton, are represented by a lawyer, Thomas J. 
Holmes. 
This is a civil case involving the Plaintiffs claims against the Defendants from a 1997 
real estate transaction. 
A trial starts with the selection of a jury. The purpose of the law is to obtain a fair 
and impartial jury. The court and the lawyers will ask each of you questions to discover 
whether you have any information concerning the case or any opinions or attitudes which 
either of the lawyers believe might cause you to favor or disfavor some part of the evidence 
or one side or the other. The questions may probe deeply into you attitudes, beliefs and 
experiences, but they are not intended to embarrass you. 
If you do not hear or understand a question, you should say so. If you do understand 
the question, you should answer it freely. 
The clerk of the court will now swear you for the jury examination. 
Given 
Refused 
Modified 
Covered 9- 
Other 
DEFENDANTS7 PROPOSED JURY INSTRUCTION NO. 
Ladies and gentlemen, we are about to begin the trial of a law suit. Some of you may 
be unfamiliar with the procedures in which you are about to participate; therefore, I am 
going to outline briefly for you how this trial will proceed. 
After the jury has been selected and sworn, the court will read to you some 
instmctions. Then, the attorneys will make opening statements; or the defendant's attorney 
may, if he wishes, save his opening statement until later. The opening statement is intended 
to inform you about the party's case, and what he clairns, and what evidence he intends to 
produce for you. The opening statement is not evidence, however. 
Then each side offers evidence to support his claim. The plaintiffs, Darren G. Kuhn, 
Schei Development Corporation, Roger J. Schei and Frances R. Schei, proceed first and 
offers all their evidence on their claims. Then the defendants, Coldwell Banker Landmark, 
a 
e= 
ai, 
p, I Inc., Professional Escrow Services, Inc., Kelly Fisher, Todd Bohn, John Merzlock, and 
f 
Ronald Bitton, proceed to offer all their evidence on their defense. Thereafter, rebuttal 
evidence may be offered. 
After all of the evidence is in, 1 will read to you the rest of your instructions. In those 
instructions I will tell you what the law is and will tell you what you will have to decide. 
Then the trial conclude with the arguments of the lawyers for both sides. 
Finally, you will be taken to a place where you can deliberate on your verdict in 
privacy. 
IDJI 2- 1 
Given 
Refused 
Modified 
Covered )C 
Other 
DEFENDANTS' PROPOSED JURY INSTRUCTION NO. 5 
The corporations involved in this case are entitled to the same fair and unprejudiced 
treatment as an individual would be under like circuinstances. You should decide this case 
with the same impartialitly. that you would use in deciding a case between individuals. 
IDJI 100-A 
Given 
Refused 
A 
Modified 
Covered 
Other 
DEFENDANTS7 PROPOSED JURY INSTRUCTION NO. 
You must not speculate as to whether any party to this lawsuit has insurance. In some 
cases there is insurance; in. other cases there is not. In either event, your job is the same. It 
is to reach a verdict solely upon the evidence and upon principles of law contained in these 
imstmctions. Therefore, you must refrain from any inference, speculation or discussion 
about insurance. 
12331 101 (Modified) 
Lehmkuhl v. Bollarzd, 114 Idaho 503,5 11,757 P.2d 1222, 1230 (Ct. App. 1988), Burnett 
specially concurring, Petition for Review Denied. 
Washington Pattern Instruction No. 2.13 
G 
6 ,  
? " 
Illinois Pattern Instruction No. 2.13 
Given 
Refused 
Modified 
Covered % 
Other 
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DEFENDANTS "PROPOSED JURY INSTRUCTION NO. 
The law requires that your decision be made solely upon the evidence before you. 
As the sole judges of the facts, you must determine which of the witnesses you believe, what 
portion of their testimony you accept, and what weight you attach to it. At times during the 
trial, I may sustain objections to questions asked without permitting the witness to answer, 
or, where an answer has been made, I may instruct that it be stricken from the record and 
that you disregard it and dismiss it from your minds. You should not draw any inference 
from each unanswered question; nor should you consider testimony which has been stricken, 
in reaching your decision. Such items as I exclude from your consideration will be excluded 
because they are not legally admissible in a trial. 
ir, 
a?,-" 
r - 
i 
IDJI 120 
Given 
Refused 
Modified 
Covered $- 
Other 
DEFENDANTS' PROPOSED JURY INSTRUCTION NO. 7 
The law does not, however, require you to accept all of the evidence which has been 
admitted. In determining what evidence you will accept, you must make your own 
evaluation of the evidence and determine the degree of weight you choose to give to that 
evidence. 
The testimony of a witness may fail to conform to the facts as they occurred because 
he is intentionally telling a falsehood, or because he did not accurately see or hear that about 
which he testifies, or because his recollection of the event is faulty, or because he has not 
expressed himself clearly in giving his testimony. There is no magical formula by which 
one may evaluate testimony. You bring with you to this courtroom all of the experience and 
background of your lives. In your everyday affairs you determine for yourselves the 
reliability or unreliability of statements made to you by others. The same consideration that 
you use in your everyday dealings are the considerations which you apply in your 
< 
iz : deliberations. 
J 
The interest or lack of interest of any witness in the outcome of this case; the bias or 
prejudice of a witness, if there by any; the age, the appearance, the manner in which the 
witness gives his testimony on the stand; the opportunity that the witness had to observe the 
facts concerning which he testifies; the probability or improbability of the witness's 
testimony when viewed in the light of all of the other evidence in the case; the contradiction, 
if any, of a witness's testimony by other evidence; statements, if any, made by the witness 
at other times inconsistent with his present testimony; evidence, if any, that a witness's 
general reputation for truth, honesty or integrity is bad; a witness's previous conviction of 
felony, if any; are all items to be taken into your consideration in determining the weight, 
if any, you will assign to that witness's testimony. 
These considerations are among those which may or may not make it appear that 
there is a discrepancy in the evidence. You may consider whether the apparent discrepancy 
can he reconciled by fitting the two stories together. If, however, that is not possible, you 
will then have to determine which of the conflicting versions you will accept. 
IDJI 121 
Given 
Refused 
Modified 
Covered 
Other 
B DEFENDANTS' PROPOSED JURY INSTRUCTION NO. 
During your deliberations, you will be entitled to have with you my instructions 
concerning the law that applies to this case, the exhibits that have been admitted into 
evidence and any notes taken by you in the course of the trial proceedings. 
Given 
Refused 
Modified 
Covered 7- 
Other 
DEFENDANTS' PROPOSED JURY INSTRUCTION NO. 5 
Evidence may be either direct or circumstantial. Direct evidence is evidence that 
directly proves one of the facts on whicb a party has the burden of proof in the case, without 
resorting to inference. Circumstantial evidence is evidence that indirectly proves one of the 
facts on which a party has the buden of proof in the case, by means of proving one or more 
facts fi-om whicb the fact at issue may be inferred. 
The law makes no distinction between direct and circumstantial evidence as to the 
degree of proof required; each is accepted as a reasonable method of proof and each is 
respected for such convincing force as it may carry. 
Given 
Refused 
Modified 
Covered >C 
Other 
DEFENDANTS' PROPOSED JURY NSTRUCTION NO. 10 
A wiwess who has special knowledge in a paiculm matter may give his opinion on 
&at ma%er. In determining the weight to be given. such opinion, you should consider the 
qualifications and credibility of the witYless and the reasons given for his opinion. You are 
not bound by such opinion. Give it the weight, if any, to which you deem it entitled. 
IDJI 124 
Given 
Refused 
Modified 
Covered 
Other 
DEFENDANTS' PROPOSED JURY INSTRUCTION NO. // 
1 have outlined for you the rules of law applicable to this case and have told you of 
some of the matters which you may consider in weighing the evidence to determine the 
facts. In a few minutes counsel will present t k i r  closing remarks to you; and then you will 
retire to the jury room for your deliberations. 
The attitude and conduct of jurors at the beginning of their deliberations are 
important. It is rarely productive for a juror, at the outset, to make an emphatic expression 
of his opinion on the case or to state how he intends to vote. When one does that at the 
beginning, his sense of pride may be aroused; and he may hesitate to change his position, 
even if shown that it is wrong. Remember that you are not partisans or advocates, but are 
judges. For you, as for sne, there can be no triumph except in the ascertainment and 
declaration of the truth. 
" A  Consult with one another. Consider each other's views; and deliberate with the 
i 
.
"" objective of reaching an agreement, if you can do so without disturbing your individual 
judgment. Each of you must decide this case for yoursele but you should do so only after 
a discussion and consideration of the case with your fellow jurors. 
IDJI 140 
Given 
Refused 
K, 
Modified 
Covered 
Other 
DEFENDANTS' PROPOSED JURY INSTRUCTION NO. /A 
If it becomes necessary during your deliberations to communicate with me, you may 
send a note signed by one or more of you to the bailiff. You should not try to communicate 
with me by any means other than such a note. 
During your deliberation, you are never to reveal to anyone how the jury stands on 
any of the questions before you, numerically or otherwise, unless requested to do so by me. 
IDJI 141 
Given 
Refused 
7- 
Modified 
Covered 
Other 
DEFENDANTS' PROPOSED JURY INSTRUCTION NO. 
Members ofthe Jury: In order to return a verdict, it is necessary that at least three- 
fourths of the jury agree. Your verdict must represent the considered judgment of each juror 
agreeing to it. 
It is your duty, as jurors, to consult with one another and to deliberate with a view to 
reaching an agreement, if you can do so without violence to individual judgment. Each of 
you must decide the case for yourself, but do so only after an impartial consideration of the 
evidence with your fellow jurors. In the course of your deliberations, do not hesitate to 
reexamine your own views and change your opinion if convinced it is erroneous. But do 
not surrender your honest conviction as to the weight or effect of evidence solely because 
of the opinion of your fellow jurors, or for the mere purpose of returning a verdict. 
You are not partisans. You are judges --judges of the facts. Your sole interest is to 
ascertain the truth from the evidence in the case. 
IDJI 142 
Given - 
Refused 
Modified 
Covered 
Other 
DEPENDANTS' PROPOSED JURY INSTRUCTION NO. /y 
The law forbids you to detemine any issue in this case by chance. Thus, if you 
detemine that a party is entitled to recover, you must not arrive at the amount of damages 
to be awarded or any percentage of negligence by agreeing in advance to take the 
independent estimate of each juror of the amount to be awarded and then to average such 
estimates to set the amount of your award or such percentage of negligence. 
IDJI 143 
Given 
Refused 
Modified 
Covered 7-- 
Other 
DEFENDANTS' PROPOSED JURY TNSTRWGTION NO. 
On retiring to the jury room, select one of your number as a foreman, who will 
preside over your deliberations. 
An appropriate form of verdict will be submitted to you with any instructions. 
A verdict may be reached by three-fourths of your number, or nine of you. As soon 
as nine or more of you shall have agreed upon a verdict, you should fill it out, if necessary, 
and have it signed. If your verdict is unanimous, your foreman alone will sign it; but if nine 
or more, but less than the entire jury, agree, then those so agreeing will sign the verdict. 
As soon as you have completed and signed the verdicts, you will not ie  the bailiff, 
fJ who will then return you into open court. 
IDJI 144 
Given 
Refbsed 
L 
Modified 
Covered 
Other 
DEFENDANTS' PROPOSED JURY INSTRUCTION NO. 
The plaintiffs have the burden of proving each of the following propositions: 
I. That the defendants acted or failed to act, in one of the ways claimed by the 
plaintiffs, and that in so acting, or failing to act, the defendants were negligent; 
2. That the plaintiffs su-Ffered damages; 
3. That the negligence of the defendants was a proximate cause of damages; 
4. The nature and extent of the damages and the amount thereat‘; 
In this case defendants have asserted the affirmative defense that the plaintiffs were 
negligent.. DeFendants have the burden of proving each of the following propositions: 
1. That the plaintiffs acted, or failed to act, in one of the ways claimed by the 
defendants and in so acting, or failing to act, the plaintiffs were negligent; 
2. That the negligence of the plaintiffs was a proximate cause of the damages 
claimed to have been suffered by the plaintiffs. 
If you find from your consideration of all the evidence that each of the propositions 
required of the plaintiffs have been proved and that none of the defendants' affirmative 
defenses has been proved, then your verdict should be for the plaintiffs. If you find from 
your consideration of all the evidence that any one of the propositions the plaintiffs are 
required to prove has not been proved, or that any one of the affirmative defenses has been 
proved, then your verdict should be for the defendants. 
IDJI 162 & 27 1 
Given ‘3- 
Refused 
Modified 
Covered 
Other 
DEFENDANTS' PROPOSED JURY INSTRUCTION NO. / 7 
It was the duty of the plaintiffs, before and at the time of the occurrence, to use 
ordinary care in the management of their business and personal affairs. 
IDJI 200 (Modified) 
Given SC 
Refused 
Modified 
Covered 
Other 
DEFENDA-NTS?ROPOSEL) JURY INSTRUCTION NO. 18 
A real estate agent or broker owes a duty of loyalty, good faith and fair dealing to his 
or her clients. 
Rockefeller IJ. Gmbow, 136 Idaho 637,39 P.3d 577 (200 1 ). 
Given 
Refbsed 
\/r 
Modified 
Covered 
Other 
DEFENDANTS' PROPOSED JURY INSTRUCTION NO. 2 
An attorney owes his client a duty to use and exercise reasonable care, skill, 
discretion and judgment in his representation. They are held to that degree of care, skill, 
diligence and knowledge commonly possessed and exercised by a reasonable, careful and 
prudent lawyer. 
Suvz Valley Potatoes, he. v. Rosholt, Robertson cfZ jrucker, 133 Idaho 1, 98 1 P.2d 236 
(1999). 
Given 
Refused 
e 
Modified 
Covered 
Other 
DEFENDANTS' PROPOSED JURY INSTRUCTION NO. 
When l use the word "negligence" in these instructions, I mean the failure to use 
ordinary care in the management of one's property or person. The words "ordinasy case" 
mean the care a reasonably careful person would use under circumstances similar to those 
shown by the evidence. Negligence may thus consist of the failure to do something which 
a reasonably careful person would do, under circumstances similar to those shown by the 
evidence. The law does not say how a reasonably careful person would act under those 
circumstances. That is for you to decide. 
IDJI 210 
c 
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DEFENDANTS' PROPOSED JURY INSTRUCTION NO. 2 
When I use the expression "proxirnate cause," 1 mean a cause which, in natural or 
probable sequence, produced the complained injury, loss or damage, and but for that cause 
the damage would not have occurred. It need not be the only cause. It is sufficient if it is 
a substantial factor in bringing about the injury, loss or damage. It is not a proxirnate cause 
if the injury, loss or damage likely would have occurred anyway. 
There may be one or more proximate causes of an injury. When the negligent 
conduct of two or more persons contributes concurrently as substantial factors in bringing 
about an injury, the conduct of each may be a proxirnate cause of the injury regardless of the 
extent to which each contributes to the injury. 
IDJI 230 
Given 
Refused 
Modified 
Covered 7 
Other 
JURY INSTRUCTION NO. 
In this case you will return a special verdict, consisting of a series of question which 
you should answer. There are individual questions about the negligence or lack of 
negligence of each party and other specific questions about the amount of damages. In 
answering each question you must be persuaded, considering all the evidence in the case, 
that your choice of answers is more probably true than not true. Since the explanations on 
the form which you will have are part of my instructions to you, I will read the verdict form 
to you and explain it. It starts: 
"We, the jury, answer the questions submitted to us in the special verdict as follows: 
ligence on the part of the defendant Professional 
Escrow Services, In te cause of damages suffered by the Plaintiffs? 
I1 
#: 
ir "OUESTION NO. 2 : Was there negligence on the part of the defendant Kelly Fisher 
f-? 
which was a proxiinate cause of damages suffered by the Plaintiffs? 
Answer: Yes No I1 
"OUESTION NO. 3 : Was there negligence on the part of the defendant Todd Bohn 
which was a proxirnate cause of damages suffered by the Plaintiffs? 
Answer: Yes No 
"QUESTION NO. 4: Was there negligence on the part of the defendant John 
Merzlock which was a proxirnate cause of damages suffered by the Plaintiffs? 
Answer: Yes No I1 
"QUESTION NO. 5 : Was there negligence on the part of the defendant Ronald 
Bitton which was a proxirnate cause of damages suffered by the Plaintiffs? 
Answer: Yes No I1 
"If you answered any of the above questions 'Yes,' then please answer Question No. 
6." 
"If you answered all of the above questions 'No,' you will not answer the remaining 
questions, but will simply sign the verdict." 
Thus, you will notice that if you should find that the defendants were not guilty of 
rzegligence which was a proxirnate cause of the damages claimed by the Plaintiffs, then you 
will simply sign the verdict and inform the bailiff that you are done. But, if you find that 
any of defendants were guilty of negligence which was a proxirnate cause of the alleged 
damages, then you go on. The verdict form continues: 
"QUESTION NO. 6: Was there negligence on the part of the plaintiff Darren G. 
Kuhn which was a proxirnate cause of the damages suffered by the Plaintiffs? 
Answer: Yes No 
"QUESTION NO. 7: Was there negligence on t l e  past of the plaintiff Schei 
Development Corporation, Inc. which was a proxirnate cause ofthe damages suffered by the 
3 Plaintiffs? 
.A 
r Answer: Yes No 
"QUESTION NO. 8 : Was there negligence on the past of the plaintiff Roger J. Schei 
which was a proxirnate cause of the damages suffered by the Plaintiffs? 
Answer: Yes No I 1  
"QUESTION NO. 9: Was there negligence on the past of the plaintiff Frances R. 
Schei which was a proxirnate cause of the damages suffered by the Plaintiffs? 
Answer: Yes No 
You are now to compare the negligence of the parties and other persons. If you 
answer "no" to Question Nos. 6, 7, 8, and 9, then insest a zero (0) in answer to Question 
Nos. 10(a), 10(b), 10(c) and 1 O(d). If you answered any of the previous questions "Yes," 
then insest in the answer to Question No. 11, the percentage of negligence you find 
attributable to each pasty or person. Your percentages must total 100%. 
If : We find that the following persons contributed to the cause 
of the damages in the following percentages: 
(a) The Plaintiff, D m e n  G. Kuhn 
(b) The Plaintiff, Schei Development Corporation, Inc. 
(c) The Plaintiff, Roger J. Schei 
(d) The Plaintiff, Frances R. Scbei 
(e) The Defendant, Professional Escrow Services, Inc. 
(0 The Defendant, Kelly Fisher 
(g) The Defendant, Todd Bohn 
(h) The Defendant, John Merzlock 
(i) The Defendant, Ronald Bitton 
(j) Bron Ramrnell 
(Is) Other persons 
Total 
The verdict form itself guides you from this point. It says: 
"If the percentage of negligence attributed to the plaintiffs is equal to or greater than 
the percentage of negligence attributed to & defendant, then you will not answer any 
further questions, but will sign the verdict. 
If the percentage of negligence attributed to the plaintiffs is less than the percentage 
of negligence attributed to any defendant, then you will answer Question Nos. 11 and 12." 
Question Nos. 11 and 12 are your determination of the total arnount of damages 
sustained by the plaintiffs. These questions asks you: 
"(?UESTION NO. 1 1 : What is the total amount of damages sustained by the plaintiff 
Darren G. Kuhn as a result of the negligence of the defendants? 
Answer: $ I 1  
"QUESTION NO. 12 : What is the total amount of damages sustained by the 
plaintiffs, Schei Development Corporation, Inc., Roger J. Schei and Frances R. Schei as a 
result of the negligence of the defendants? 
Answer: $ I I 
Yotr should include in your answer to Question Nos. 11 and 12 the total amount of 
all monetary damages which you find from the evidence was sustained by the Plaintiffs. 
Finally, you should sign the verdict as explained in another instruction. 
Given 
Refused 
Modified 
Covered 
Other 
DEFENDANTS' PROPOSED JURY INSTRUCTION NO. 23 
In instructing you on the subject of damages, I do not express any opinion as to 
whether plaintiffs are not entitled to damages. 
Given 
Refused 
P- 
Modified 
Covered 
Other 
DEFENDANTS' PROPOSED JURY INSTRUCTION NO. 2f 
If you decide for the plaintiff on the question of liability with respect to his claim, you 
must then fix the amount ofmoney which will reasonably and fairly compensate him far any 
of the following elements of danage proved by tlie evidence to have been proximately 
caused by the negligence of the defendant: 
A reasonable amount which will compensate plaintiffs for all actual detriment 
proximately caused by the defendants wrongful conduct. 
Whether any damages have been proved by the evidence is for you to determine. 
IDJI 90 1 & IDJI 920 (Modified) 
Given 
Refused 
e 
Modified 
Covered 
Other 
DEFENDANTS' PROPOSED JURY INSTKUCTION NO. 25- 
In fixing the amount of money which will reasonably and fairly conipensate the 
plaintiff9 you are to consider that a person who is injured must exercise ordinary care to 
minimize the itamage and to prevent further damage. Any loss which results from a failure 
to exercise such care cannot be recovered. 
Given 
Refused 
Modified 
Covered 
Other 
